Thirty-Five Questions for “Grading” State Bail Laws:
1. Is there a constitutional right to bail?  Yes     No 
2. Does the constitution or statute clearly identify a detention eligibility net based on charge? Yes       No 
3. Is that net justified (this may require legislative history to determine) Yes    No 
4. If money were eliminated as a detention mechanism, would the net likely be deemed adequate by stakeholders?  Yes      No 
5. Is there a “further limiting process” (a finding of risk within the net) that clearly expresses the elements of a model limiting process found in the paper, Changing Bail Laws? Yes    No 
6. Are these elements found in the constitution or statute different from those found in the federal statute?  Yes     No 
7. If the net or limiting process is overly wide in the constitution, does the statute “further limit” detention in any way? Yes      No 
8. Does the constitution or statute contain a good “secondary net and process,” also known as bail reform, with elements explained in the paper, Changing Bail Laws? Yes     No 
9. Does the state statute (or constitution) define bail in terms of a release process instead of in terms of money?   Yes    No
10. Does the statute (or constitution) have an explicit or implied recitation of the purpose of bail (including any statement regarding the need to balance personal liberty with public safety, court integrity, and due process)?  Yes   No  
11. Does the statute (or constitution) have an explicit statement favoring either limiting secure detention or maximizing personal liberty? Yes     No 
12. Is bail a topic found in only one part of the state statute (for example, some states add various provisions about bail into substantive criminal laws, causing undue complexity)?  Yes      No 
13. Does the statute (or constitution) explicitly list public safety as well as failure to appear as appropriate considerations in the pretrial release decision?  Yes     No
14. Does it impliedly refer to or incorporate factors that address public safety? Yes     No   

15. Does the statute (or constitution) have an explicit or implied presumption that defendants charged with a bondable category of offenses be released on personal recognizance (ROR)?  Yes     No
16. Does the statute allow for $0 personal recognizance bonds versus an explicit or implied monetary component?  Yes     No
17. Is the personal recognizance bond option unrestricted, versus having statutory restrictions on PR bonds?  Yes     No
18. Does the statute (or constitution) list factors indicating that an individualized bail determination is mandated?   Yes     No 
19. Is the statute free of actual amounts of money? Yes   No 
20. Is the statute free of any mention of bail schedules? Yes  No 
21. Does the statute (or constitution) make explicit reference to using the least restrictive conditions of release when ROR is not imposed?    Yes     No
22. Does the statute (or constitution) use the term “financial condition” to refer to money? Yes     No
23. Does the statute use the term “bail” to mean money? Yes    No 
24. Does the statute (or constitution) have an explicit statement that financial conditions will only be imposed when no other condition (or combination of conditions) will reasonably assure the appearance of the defendant?  Yes     No 
25. Does the statute (or constitution) have an explicit provision requiring a judge to consider a defendant’s ability to post a monetary condition or language limiting money as a detention mechanism (e.g., the federal statute says that “the judicial officer may not impose a financial condition that results in the pretrial detention of the person?”  Yes     No 

26. Does the statute (or constitution) prohibit commercial sureties either expressly or in some de-facto way? Yes     No 

27. Does the statute (or constitution) allow for forfeiture of a commercial surety due to a breach in public safety by a defendant’s committing a new crime?  Yes     No 

28.  Does the statute (or constitution) allow for forfeiture of any financial condition (secured or unsecured) due to a breach in public safety by a defendant’s committing a new crime?  Yes     No
29.  Does the statute (or constitution) allow for a “deposit bond” option?  Yes     No
30.  Does the statute (or constitution) establish or allow for a pretrial services program?  Yes     No
31.  Is it mandatory versus permissive?  Yes     No  
32.  Is there any reference to a validated risk assessment?   Yes     No
33. Does the statute (or constitution) exclude provisions setting mandatory minimum money amounts for any particular offense?  Yes     No
34. Does the statute (or constitution) set any explicit timeframe for first appearances or advisements?  (I would copy/paste any language into one document for comparison)?   Yes     No  

35.  Does the statute (or constitution) have provisions/language for denying bail and detaining/remanding a defendant (I would copy paste all the detention provisions into one document for comparison)?   Yes    No 
Edited State Bail Statutes 25 Questions.doc
1
Printed: 3/14/2023

