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Executive Summary  
 

This paper is designed to help persons craft and justify language articulating 

who should be released and who should be eligible for detention in a 

purposeful in-or-out pretrial system through a study of the history of bail, the 

fundamental legal principles, the pretrial research, and the national standards 

on pretrial release and detention. It does so, in Part I, by providing the 

answers to a series of questions that every jurisdiction should be asking 

before embarking on the task of re-drawing the line between pretrial release 

and detention. These questions, based on the fundamentals of bail, range 

from elementary (i.e., ñWhat is bail?ò) to somewhat complicated (i.e., ñHow 

has America traditionally defined óflightô and how did it struggle with both 

unintentional and intentional detention for noncapital defendants?ò) to very 

practical (i.e., ñCan we use the results of actuarial pretrial risk assessment 

instruments when determining our detention eligibility net?ò).  

 

In Part II, the paper begins to answer the question, ñIf we change, to what do 

we change?ò It then introduces three analyses that should be used to assess 

any proposed model for re-drawing the line between release and detention. 

In Part III, the paper proposes a ñmodelò process ï this authorôs attempt at 

purposefully re-drawing the line between release and detention ï based on 

the history, the law, the pretrial research, and the national standards on 

release and detention, and then, in Part IV, the paper holds the proposed 

model up to the three analyses. In Part V, the paper operationalizes the 

concepts from the proposed model into sample templates designed to 

illustrate how a jurisdiction might phrase certain crucial elements contained 

in the model. And finally, once this re-drawing of the line between release 

and detention is done, Part VI of the paper articulates notions that should be 

a part of any state bail legal scheme in order to make the model provision 

work. The proposed model can be accepted or rejected by American 

jurisdictions. Nevertheless, any different model should be subjected to either 

the same or a more rigorous justification process as is provided in this paper. 

 

This paper is likely useful to all persons seeking answers to questions 

surrounding pretrial justice today. But it should be especially useful to those 

persons who are taking pen to paper to re-write their laws to determine 

whom to release and whom to potentially detain pretrial ï essentially, to re-

draw the line between purposeful release and detention.  
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ñModelò Bail Laws: Re-Drawing the Line Between 

Pretrial Release and Detention 

 
ñóPreventive detentionô is a phrase that could have been coined on 

Madison Avenue, and raises associations of rationality and 

impartiality and common sense and science.ò 
 

Caleb Foote, Comments on Preventive Detention 

  

Preface 
 

For some time now, people in the national pretrial justice movement have 

been discussing the idea of writing a document instructing jurisdictions on 

changes to their laws during this generation of bail reform. During those 

discussions, I had thought that such a document would need to be incredibly 

detailed and comprehensive, full of extensive word-choice examples from 

current state laws to provide various alternatives in phrasing to reach some 

objective. I thought that America could wait for such a document, which 

would meticulously describe those choices, and parse and reflect on the 

various available alternatives. I was wrong for two reasons.  

 

First, I was wrong because the bail reform movement is moving far too 

quickly to wait any longer for guidance. States are changing fundamental 

aspects of their release and detention laws, including their constitutional 

right to bail provisions. Additionally, states are making comprehensive 

changes to their statutes and court rules, and they are doing so rapidly, and, 

in many ways, somewhat in the dark.  

 

Second, I was wrong for thinking that most of the current laws from which I 

would craft a ñmodelò were legally defensible. The more I worked on this 

paper, the more I came to believe that our countryôs current bail laws suffer 

from numerous and often fatal flaws. Most release provisions fail to ensure 

release; most detention provisions are currently unjustified, do not 

necessarily reflect those whom society desires to detain, and fail when held 

up to the federal model reviewed by the United States Supreme Court in 

1987. Indeed, the federal model itself is now likely unjustifiable and has 

largely failed to limit detention to constitutional levels. More importantly, 

most of the assumptions underlying our current bail laws have now been 

shown by the research to be faulty assumptions. Accordingly, this paper is 
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written to provide at least some initial guidance for jurisdictions seeking to 

make changes to their bail laws on a clean slate.  

 

For several years, people like me have focused primarily on helping 

jurisdictions to change their policies and practices concerning pretrial release 

and detention. As jurisdictions began making those changes, however, they 

quickly learned that many of their existing laws actually hindered creating 

rational, fair, and transparent release and detention systems based on legal 

and evidence-based practices. Thus, not so very long ago, we added bail 

laws to the list of things that jurisdictions might need to change. Now that 

they are making those changes, this paper attempts to answer the inevitable 

question, ñIf we change, to what do we change?ò  

 

In no way should this paper be used as justification to slow down the 

national bail reform movement. Even though some of these concepts are 

complicated, they do not diminish the need for extensive pretrial justice 

reform work to appropriately release more defendants pretrial, to infuse 

research into the bail system, and to reduce or eliminate secured money 

bonds. States can do significant work long before that work begins to require 

answers to the questions posed in this paper. Bail reform exists on a 

continuum, which is advanced incrementally as states become more 

comfortable with more complicated concepts. At some point, however, 

states will be forced into the weeds, so to speak, of determining the details of 

a rational, fair, and transparent release and detention system. This paper is 

designed to cut through those weeds, and, hopefully, to accelerate 

completion of this generation of bail reform.  

 

Introduction  
 

In the movie, The Big Short, Michael Burry (who famously shorted the 

American subprime mortgage market in 2007 when he predicted that a 

housing bubble would burst), is talking to Lawrence Fields (his boss at the 

hedge fund), and tells Fields that he sees the housing bubble and its eventual 

crash. Fields says, ñNo one can see a bubble. Thatôs what makes it a 

bubble.ò And Burry replies, ñThatôs dumb, Lawrence. Thereôs always 

markers.ò The same is true in bail reform. There are always markers 

showing the need for bail reform, and when these markers exist, bail reform 

becomes inevitable.  
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We are currently witnessing the inevitability of the so-called ñthird 

generation of bail reformò in America. And if you look at the previous two 

generations ï indeed, if you look at all instances of bail reform over the 

centuries in both America and England ï you will see that the same markers 

leading to changes in those eras are leading to changes we see today. Those 

markers, which include game-changing pretrial research, a meeting of minds 

over the need for reform, and, most importantly, interference with our 

underlying notions of both release and detention, tell us that bail reform is 

not merely some fleeting and quickly dissipating trend among just a few 

states. No, bail reform is unavoidable and will happen in every state in 

America. If it does not come from states desiring to change on their own, it 

will come from states being forced to change by the courts, which are 

increasingly requiring jurisdictions to follow fundamental legal principles 

and to justify their release and detention schemes.  

 

The certainty of bail reform is made more consequential when one learns 

that the only way to move through this generation of reform (and, indeed, 

the only way to avoid future generations of reform) is to re-think and re-

articulate answers to the three foundational questions concerning pretrial 

systems across America, which are ñwhom should we release,ò ñwhom 

should we detain,ò and ñhow should we do it?ò Right now, most 

jurisdictions are releasing the wrong persons, and the essence of bail reform 

in this generation is a move to rational, fair, and transparent systems that 

purposefully put the right persons in the right places pretrial. To do that, 

jurisdictions must examine the very cornerstones of their bail laws ï the 

foundational pillars that express who is eligible for release and who is 

eligible for detention. All states have such expressions, yet virtually all states 

have been ignoring those expressions for decades. Among other things, this 

generation of reform is forcing states to move from systems in which money 

determines release and detention randomly to systems in which judges make 

intentional and un-hindered release and detention decisions. To do this, the 

states must, in the first instance, set out clearly who should be released and 

who should be eligible for detention based on American notions of freedom 

and liberty.  

 

So-called ñmodelò bail laws are somewhat simple. Once a jurisdiction has 

decided whom to release and whom to detain, model laws simply make this 

happen by using legal and evidence-based practices to achieve the 

constitutionally valid purposes of bail (release) and no bail (detention). But 

re-drawing that initial line between release and detention ï or, more 
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importantly, designing a fair and rational process that ultimately leads to 

particular lines being drawn ï is deceptively complex. The process requires 

knowing something about the history of bail in both America and England, 

its fundamental legal principles, and the pretrial research, especially the 

research on risk and risk assessment. It requires understanding why we even 

have a thing called pretrial release to begin with, and it requires knowing 

both the positive and potentially negative consequences of attempting to 

replace our current charge-based systems with systems that identify 

defendants in varying degrees of risk based on actuarial pretrial risk 

assessment instruments. In this generation of bail reform, jurisdictions are 

tempted to completely replace their charge-based schemes with so-called 

risk based ones ï to dump risk into their charge-based constitutions and 

statutes ï but this paper explains why that temptation is overly simplistic.   

 

For example, a positive consequence of moving toward a risk-based or risk-

informed release and detention process is that it can bring us ever closer to 

knowing the answers to the two essential questions for determining whom to 

release and whom to detain: (1) ñHow risky is this person?ò; and (2) ñRisky 

for what?ò These questions have been the two primary questions asked ever 

since a thing called bail or pretrial release was created. If you know that a 

person is high risk to commit any crime while on pretrial release, you can 

begin to purposefully respond to that risk. But that is only half of the 

inquiry, because that same person may be high risk for committing only a 

relatively low level offense, such as trespassing or loitering. Likewise, there 

is value in knowing that, although a person is labeled as ñlowò risk, his or 

her failure might lead (albeit perhaps rarely) to a violent crime. Actuarial 

pretrial risk assessment instruments are getting very good at telling us the 

answer to question number one, and are only now beginning to tell us the 

answer to question number two. In the future, the answers to both questions 

will only become clearer.  

 

Nevertheless, a potentially negative consequence of using actuarial pretrial 

risk assessment instruments is that we can actually make things worse by 

essentially labeling all defendants as ñrisky,ò something that did not happen 

in the past without jumping over certain mental hurdles. In the past, 

defendants were charged with crimes, and American jurisdictions viewed 

those crimes as proxies for risk and based entire release and detention 

systems on assigning money to those charged crimes, which did not always 

result in the intended in-or-out placement. In a traditional money bail system 

based on charge, it was not so much the defendant who was risky, it was the 



13 

 

charge, and the charge determined the price to gain freedom. The system 

was based on certain flawed assumptions (such as that high levels of crimes 

equaled high levels of risk to commit the same or a similar offense while on 

bail), but those assumptions broadly kept judicial officials from thinking that 

all defendants are risky. Today, empirical risk assessment ï one of the 

hallmarks of this generation of reform ï places the emphasis on the 

defendant, and no defendant is immune from its label of risk. In this new 

world of risk assessment, one can literally go out on the streets of any city 

and show that 100 random pedestrians are all risky at varying levels ï from 

extremely low to extremely high ï before they have even been accused of 

committing any offense. This begs the question: since everybody is already 

risky, at what point do we begin assessing it? Where do we draw the line?  

 

Labeling citizens as risky reminds us of Harvard Law Professor Laurence 

Tribeôs articulated fear of allowing the government to incarcerate people for 

something they may or may not do in the future. Tribe wrote: ñThroughout 

history, governments have been tempted to establish order by identifying 

and imprisoning in advance all likely troublemakers.ò
1
 Quite simply, 

empirical risk assessment helps with identifying and smoothing the resulting 

detention of persons once they have caught the attention of the government 

for any reason. Moreover, according to Tribe, the potential harm generated 

by a system of detaining so-called risky individuals is exacerbated by the 

built-in bias toward ever more detention. ñThe pretrial misconduct of 

[released] persons will seem to validate, and will indeed augment, the fear 

and insecurity that the system is calculated to appease,ò he wrote. ñBut when 

the system detains persons who could safely have been released, its errors 

will be invisible.ò
2
 In other words, ñthe degree to which judges wrongfully 

detain defendants is unknowable because their decisions are 

óunfalsifiable.ôò
3
Accordingly, despite Americaôs gradual shift toward a more 

preventive justice system over the last several decades, fundamental 

American legal principles must be upheld as constant reminders to limit 

                                                 
1
 Laurence H. Tribe, An Ounce of Prevention: Preventive Justice in the World of John Mitchell, 56 Va. L. 

Rev. 371, 376 (1970) [hereinafter Tribe].  
2
 Id. at 375. 

3
 Jeffrey Fagan & Martin Guggenheim, Preventive Detention and the Judicial Prediction of Dangerousness 

for Juveniles: A Natural Experiment, 86 J. of Crim. L. and Criminology 415, 428 (1996) [hereinafter Fagan 

& Guggenheim] (quoting John S. Goldkamp, Danger and Detention: A Second Generation of Bail Reform, 

76 J. Crim. L. & Criminology 1, 28 (1985)) [hereinafter Goldkamp]; see also Harvard Law School 

Criminal Justice Policy Program, Moving Beyond Money: A Primer on Bail Reform, (2016) at 19 (ñ[I]f . . . 

almost all óhigh riskô defendants are detained, it becomes impossible to test whether individuals who 

receive that designation actually have high rates of pretrial failure.ò) [hereinafter Harvard Law School 

Primer].  
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pretrial detention and to embrace the risk inherent in pretrial release, just as 

we have chosen to accept some risk of crime in the first instance by relying 

on the moral deterrence of clearly articulated laws to govern human 

behavior.  

 

The move from a charge and money-based system to one informed by risk 

and using little or no money thus requires extensive safeguards designed to 

assure Americans that things will not be made worse through more 

purposeful practices that nonetheless lead to over-detention. These 

safeguards are best placed in our state constitutions ï documents that, unlike 

statutes, ñought to state rules not for the passing hour, but principles for an 

expanding future.ò
4
 But wherever they exist, it is imperative that they do, 

indeed, exist. At the very least, these safeguards, which are rooted in 

fundamental notions of American liberty, require any changes to our bail 

laws to have justification in the history, law, or research. They require us to 

create limits or floors, crimes for which pretrial detention is never allowed, 

and for which risk assessment is neither sought nor used. And they caution 

us to ensure that infusing the concept of actuarial risk does not diminish 

traditional legal principles creating and molding the right to release and 

requiring that pretrial liberty be ñthe norm.ò
5
  

 

This document is designed to help jurisdictions craft language to determine 

who should be released and who should be eligible for detention so that 

traditional legal principles at bail are not eroded or erased. It does so in Part 

I by providing the answers to a series of questions that every jurisdiction 

should be asking before embarking on the task of re-drawing the line 

between release and detention. These questions, based on the history of bail, 

the law, the pretrial research, and the national standards on release and 

detention range from elementary (i.e., ñWhat is bail?ò) to somewhat 

complicated (i.e., ñHow has America traditionally defined óflightô and how 

did it struggle with both unintentional and intentional detention for 

noncapital defendants?ò) to very practical (i.e., ñCan we use the results of 

actuarial pretrial risk assessment instruments when determining our 

detention eligibility net?ò).  

                                                 
4
 Benjamin N. Cardozo, The Nature of the Judicial Process, at 83 (Yale Univ. Press 1949). Forty-one states 

have right to bail provisions in their constitutions. States without such constitutional provisions still attempt 

to articulate who should be released and who should be detained in their statutes, and these states should 

similarly understand a need to guard certain fundamental American principles of freedom and liberty from 

slow but significant erosion.  
5
 See United States v. Salerno, 481 U.S. 739, 755 (1987) (ñIn our society, liberty is the norm, and detention 

prior to trial or without trial is the carefully limited exception.ò).  
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In Part II, the paper begins to answer the question, ñIf we change, to what do 

we change?ò It then introduces three analyses that will be used to assess any 

proposed model for re-drawing the line between release and detention. In 

Part III, the paper proposes a ñmodelò process ï this authorôs attempt at 

purposefully re-drawing the line between release and detention ï based on 

the history, the law, the pretrial research, and the national standards on 

release and detention, and then, in Part IV, the paper holds that proposed 

model up to the three analyses. In Part V, the paper operationalizes the 

concepts from the proposed model into sample templates designed to 

illustrate how a jurisdiction might phrase certain crucial elements contained 

in the model. And finally, once this re-drawing of the line between release 

and detention is done, Part VI of the paper articulates notions that should be 

a part of any state bail legal scheme in order to make the model provision 

work. The proposed model can be accepted or rejected by American 

jurisdictions. Nevertheless, any different model should be subjected to the 

same or a more rigorous justification process as is provided in this paper.  

 

States reading this document will likely arrive at a few basic conclusions. 

First, the idea of simply moving from a charge-based to a risk-based system 

of release and detention is deceptively complex. Second, the history, the law, 

the research, and the national standards nonetheless point to an answer for 

how charge and risk can co-exist. Third, and most importantly, this answer is 

one that can make this the first generation of bail reform in America that 

ultimately succeeds. The solution is not easy, and requires certain pre-

requisites (such as the elimination of moneyôs ability to detain and some 

likely extremely minimal level of re-allocated resources). Nevertheless, it is 

a solution with the potential not only to complete this generation of reform, 

but also to largely eliminate the need for reform in the future.  
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Part I ï General Questions and Answers Concerning 

Pretrial Release and Detention 
 

What is Bail?  
 

The principle motive for writing the National Institute of Correctionsô 

document titled, Fundamentals of Bail, 
6
 was to arrive at an accurate 

definition of ñbailò and to articulate a universally true purpose of bail. 

Knowing the proper definitions of terms and phrases at bail is fundamental 

to American bail reform, and yet, across America, states have struggled with 

varying definitions leading to improper statements of purpose. These 

variations and improper statements, in turn, have caused confusion within 

the national pretrial justice movement. This confusion can be erased, 

however, simply by studying the other fundamentals of bail ï the history, the 

legal foundations, the pretrial research, and the national standards. Indeed, 

when one studies those other fundamentals, one quickly learns bailôs true 

definition and purpose: bail is a process of conditional release and the 

purpose of bail is to provide a mechanism for release, just as ñno bailò is a 

process of detention with a purpose to provide a mechanism for potential 

pretrial detention. The Fundamentals paper sums up its justification for 

defining bail as a process of release as follows:  

 

Legally, bail as a process of release is the only definition that: 

(1) effectuates American notions of liberty from even colonial 

times; (2) acknowledges the rationales for state deviations from 

more stringent English laws in crafting their constitutions (and 

the federal government in crafting the Northwest Territory 

Ordinance of 1787); and (3) naturally follows from various 

statements equating bail with release from the United States 

Supreme Court from United States v. Barber and Hudson v. 

Parker, to Stack v. Boyle and United States v. Salerno. 

 

Bail as a process of release accords not only with history and 

the law, but also with scholarôs definitions (in 1793, Anthony 

Highmore defined bail as óthe means of giving liberty to a 

prisoner,ô and in 1927, Arthur Beeley defined bail as the release 

of a person from custody), the federal governmentôs usage 

                                                 
6
 See Timothy R. Schnacke, Fundamentals of Bail: A Resource Guide for Pretrial Practitioners and a 

Framework for American Pretrial Reform (NIC, 2014) [hereinafter NIC Fundamentals].  
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(calling bail a process in at least one document), and use by 

organizations such as the American Bar Association, which has 

quoted Blackôs Law Dictionaryôs definition of bail as a óprocess 

by which a person is released from custody.ô States with older 

(and likely outdated) bail statutes often still equate bail with 

money, but many states with newer provisions, such as Virginia 

(which defines bail as óthe pretrial release of a person from 

custody upon those terms and conditions specified by order of 

an appropriate judicial officerô), Colorado (which defines bail 

as security like a pledge or a promise, which can include release 

without money), and Florida (which defines bail to include óany 

and all forms of pretrial releaseô) have enacted statutory 

definitions to recognize bail as something more than simply 

money. Moreover, some states, such as Alaska, Florida, 

Connecticut, and Wisconsin, have constitutions explicitly 

incorporating the word óreleaseô into their right to bail 

provisions.
7
  

 

Most relevant to this paper, however, is that bail defined as a process of 

release is the only definition that allows jurisdictions to re-articulate their 

release and detention processes without confusion. As noted above, most of 

that confusion comes from the fact that many people (indeed, many courts 

and legislatures) define bail by one of its conditions ï money. And although 

defining bail as money is understandable based on the fact that promising to 

pay money was the sole means of effectuating release with a goal of court 

appearance for nearly all of bailôs 1,500 year history, bail is not money. 

Quite simply, money is a condition of bail with a different purpose.  

 

Defining bail as money causes confusion especially when jurisdictions are 

confronted with bailôs history (which tends to define it as release), the law 

(with multiple court cases, including U.S. Supreme Court cases, describing 

bail as a process or procedure of release), and even a stateôs own right to bail 

provision (when a state defines bail as money but nonetheless has a ñright to 

bailò in its laws, it is inherently confusing to speak of reducing or 

eliminating money). Because understanding the history, the law, and the 

research is crucial to both understanding current law as well as to re-drawing 

the line between pretrial release and detention, it is important that 

jurisdictions understand that these three areas of knowledge point to a 

                                                 
7
 Id. at 113.  
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universally true definition of bail: once again, bail is a process of conditional 

release, and the purpose of bail ï the reason we have it ï is to provide a 

mechanism for conditional release. When people speak of eliminating 

money at bail, it in no way erodes oneôs right to bail; indeed, eliminating 

money at bail would actually give meaning to the right to release.  

 

Jurisdictions should not be alarmed when their own laws define bail as 

money, but knowing how their definition differs from the legal and historical 

definition will only help them when they seek to improve their laws.
8
 

Accordingly, when re-drawing the line between pretrial release and 

detention, jurisdictions must remember that bail means release, and that 

pretrial release is embedded in our American system of justice.  

  

What is the Right to Bail? 
 

It follows, then, that the right to bail, whenever it is articulated, should be 

read to mean a right to release. This is true from a study of the history, as 

historical documents repeatedly refer to the right to bail as a right to release, 

and of the law, as even the United States Supreme Court has equated the 

ñright to bailò with ñthe right to release before trial,ò and ñthe right to 

freedom before conviction.ò
9
 This is difficult to understand today only 

because the right to actual release in America has been eroded to the point 

where people simply do not think it exists. Nevertheless, ever since the 

Norman Invasion, in both England and America, calling persons bailable 

always meant that they were to be released. Indeed, keeping a bailable 

defendant in jail interferes with one of our underlying notions of release, 

which, as alluded to previously, is a marker of bail reform.
10

  

 

In the 1960s, the federal government (and possibly some states) began 

slowly to recognize the need for more precise terminology. The Act of 1789 

spoke of ñadmittingò all defendants to bail except for those charged with 

capital offenses.
11

 Later articulations of the right, as note by the Supreme 

                                                 
8
 For example, after an approximately 18 month comprehensive study of ñbailò and ñno bailò in Colorado, 

legislators changed the statutory definition of bail, which had defined bail as an amount of money, to better 

reflect legal and historical principles of release and freedom.  
9
 Stack v. Boyle, 342 U.S. 1, 4 (1951). Likewise, the Court in United States v. Salerno has noted that 

ñlibertyò ï a state obtained only through release ï is the essence of the right. See 481 U.S. 739, 755 (1987).  
10

 See generally, NIC Fundamentals, supra note 6, passim.  
11

 See The Judiciary Act of 1789 (ñAn Act to Establish the Judicial Courts of the United Statesò), 1 Stat. 73. 

The Judiciary Act provided a detailed organization of the federal judiciary that the constitution had 

sketched only in general terms. Section 33 of the Act read: ñAnd upon all arrests in criminal cases, bail 

shall be admitted, except where the punishment may be death, in which cases it shall not be admitted but by 
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Court in Stack v. Boyle, still spoke of a noncapital defendantôs right to be 

ñadmitted to bailò prior to conviction.
12

 In 1966, however, the Bail Reform 

Act began a trend toward gradually using the word ñreleaseò when 

discussing the right involved,
13

 and by 1984 Congress explained that it had 

replaced the word ñbailò with ñreleaseò throughout the Bail Reform Act of 

that year to avoid what had become apparent confusion over the use of the 

term ñbailò in a system of various modes of release, including release on 

recognizance or non-financial conditions.
14

  

 

Americaôs erosion of its understanding that bail is or should be release 

means that people often incorrectly state that the right to bail is a right only 

to have oneôs conditions set, a statement that merely reflects the poor state of 

bail practice in America today and that runs counter to the law and the 

history of bail. To articulate that only a certain group is eligible for 

detention, but then to allow for a sizeable number of defendants outside of 

that group to be detained in fact ï whether intentionally or unintentionally 

because they cannot meet the conditions of release ï is likely unlawful, and 

should at least be considered an egregious aberration to legal and historical 

notions surrounding pretrial release and detention.  

 

For purposes of this paper, however, the reader should remember that we are 

discussing jurisdictions purposefully and justifiably re-articulating which 

defendants should be released and which should be detained. We are 

discussing jurisdictions reformulating that determination in a generation of 

reform interested in individual risk, and then enacting provisions to ensure 

the immediate effectuation of the purposeful decision primarily by using 

legal and evidence-based practices and by eliminating barriers to either 

release or lawful detention. Thus, even though it is important to equate bail 

with release when doing ñbail reformò ï and especially when consulting 

legal or historical documents to guide any reform efforts ï it is best for 

jurisdictions to refrain from using the somewhat confusing terms ñbailò and 

ñno bailò and to simply refer to release and detention. As will be shown 

later, once a state has articulated its detention eligibility net, it is safe to then 

                                                                                                                                                 
the supreme or a circuit court, or by a justice of the supreme court, or a judge of a district court, who shall 

exercise their discretion therein, regarding the nature and circumstances of the offense, and of the evidence, 

and the usages of law.ò  
12

 See Stack v. Boyle, 342 U.S. 1, 16-17 (1951).  
13

See Bail Reform Act of 1966, Pub. L. 89-465, 80 Stat, 214 (1966) [hereinafter 1966 Act]. For example, in 

Section 5(a) the Act read, ñThe first sentence of section 3041 of title 18, United States Code, is amended by 

striking out "or bailed" and inserting in lieu thereof "or released as provided in chapter 207 of this title." 
14

 S. Rep. No. 98-225, at 4 (1984).  
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say that the remainder of defendants (as well as many within the net) should 

enjoy a right to actual release. If done properly, the right to release pretrial 

can be made meaningful in America once again.  

 

Accordingly, when re-drawing the line between pretrial release and 

detention, jurisdictions must remember that the right to bail in America has 

always been intended to mean a right to actual release.  

 

Why Do We Even Have A Right to Bail, or Release? What 

Keeps Us From Simply Detaining Everyone Prior to Trial? 
 

The answer to this question comes partly from history and tradition, and 

partly from the law. Historically, even before the Statute of Westminster in 

1275, persons facing criminal charges were separated out as either ñbailableò 

or ñunbailableò based on custom.
15

 The Statute of Westminster codified that 

tradition, and expressly articulated that those defendants deemed ñbailableò 

had to be released, just as those defendants deemed ñunbailableò had to be 

detained. The reasons for release in those times were not necessarily the 

reasons we cite today. For example, release to personal sureties was often 

desirable in thirteenth century England due to the lack of adequate jails, and 

the process of suretyship was designed to continue to exert control over a 

defendant beyond incarceration. It was later in America that the right to 

release began finding its foundation on concepts of liberty and freedom.  

 

In the centuries between 1275 and the 1700s, any efforts on the part of 

government officials to detain otherwise bailable defendants led to reform. 

For example, a stated purpose for the creation of habeas corpus in 1679 ï 

often called the ñGreat Writò in America to reflect its importance ï was to 

provide a remedy to defendants who were ñdetained in Prison, in such cases 

where by Law they were bailable.ò
16

 The Excessive Bail Clause, when 

enacted in England, was in response to judicial officials setting the financial 

condition in amounts leading to the de facto denial of bail, or release, as a 

way of avoiding the provisions of habeas corpus.
17

 

  

                                                 
15

 See generally NIC Fundamentals, supra note 6, at 33-56.  
16

 See June Carbone, Seeing Through the Emperorôs New Clothes: Rediscovery of Basic Principles in the 

Administration of Bail, 34 Syr. L. Rev. 517, 528 n. 53 [hereinafter Carbone] (quoting The Habeas Corpus 

Act, 31 Car. 2, c. 2 (1679)). 
17

 See id. at 528-28; William F. Duker, The Right to Bail: A Historical Inquiry, 42 Alb. L. Rev. 33, 66 

(1977-78) [hereinafter Duker]; W. Holdsworth, A History of English Law, Vol. 9, 118-19 (1965) 

[hereinafter Holdsworth], found at https://archive.org/details/historyofenglish09holduoft.  

https://archive.org/details/historyofenglish09holduoft
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The tradition of calling persons either ñbailableò or ñunbailable,ò and then 

making sure that bailable defendants obtained actual release, followed into 

the Colonies, and quickly became Americanized in three ways: (1) the 

purposes for release became more associated with liberty and freedom; (2) 

the right to release was gradually expanded to virtually all defendants; and 

(3) likely most importantly and discussed in greater detail later in this paper, 

the right was bestowed upon defendants before looking at any of the 

traditional English factors ï such as the weight of the evidence or criminal 

history ï used to determine bailablility in that country.
18

 

 

In sum, having a mechanism for pretrial release in a justice system 

resembling our own was a part of English tradition for centuries. It was built 

upon and molded by other monumental jurisprudential phenomena and 

documents, such as the Magna Carta, habeas corpus, and due process, and it 

was adopted by America but expanded to better reflect purely American 

notions of criminal justice. Indeed, in a comprehensive article on the right to 

bail, author Matthew J. Hegreness uses both tradition (including Americaôs 

long tradition, until only recently, of upholding the right to release) and the 

law to, among other things, argue the existence of a broad ñconsensus right 

to bailò that exists in both federal and state law even when unarticulated, and 

despite even significant recent erosion.
19

  

 

The law, too, has grown to foster this tradition of pretrial release, to 

articulate it, and, until very recently, to protect it. Citing descriptions of the 

bail process from William Blackstone, whose Commentaries on the Laws of 

England influenced our Founding Fathers as well as the entire judicial 

system and legal community, author F.E. Devine wrote that denying the 

release of bailable defendants during the American colonial period was itself 

considered to be a crime.
20

 Moreover, maintaining the process of bail as a 

mechanism of release was mentioned in Supreme Court opinions of the 

nineteenth and twentieth centuries, with perhaps the following as the best 

known expression of our continued protection of a right to release:  

 

The practice of admission to bail, as it has evolved in Anglo-

American law, is not a device for keeping persons in jail upon 

                                                 
18

 See Carbone, supra note 16, at 529-548. 
19

 See Matthew J. Hegreness, Americaôs Fundamental and Vanishing Right to Bail, 55 Ariz. L. Rev. 909 

(2013).  
20

 F.E. Devine, Commercial Bail Bonding: A Comparison of Common Law Alternatives, at 4 [hereinafter 

Devine] (citing William Blackstone, Commentaries on the Laws of England, at pp. 291, 295-97, Chitty ed. 

(Philadelphia: J.P. Lippincott, 1857) (Praeger Publishers, 1991)).  
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mere accusation until it is found convenient to give them a trial. 

On the contrary, the spirit of the procedure is to enable them to 

stay out of jail until a trial has found them guilty. Without this 

conditional privilege, even those wrongly accused are punished 

by a period of imprisonment while awaiting trial, and are 

handicapped in consulting counsel, searching for evidence and 

witnesses, and preparing a defense. To open a way of escape 

from this handicap and possible injustice, Congress commands 

allowance of bail for one under charge of any offense not 

punishable by death . . . providing: óA person arrested for an 

offense not punishable by death shall be admitted to 

bailô . . . before conviction.
21

 

 

In the 1895 case of Coffin v. United States, the United States Supreme Court 

wrote that the presumption of innocence ï the principle that says, for the 

most part, that defendants do not have to prove their own innocence ï is 

ñaxiomatic and elementaryò to the administration of our criminal laws.
22

 

This language might be mere surplusage to the current discussion were it not 

for the fact that the Supreme Court has cited the presumption of innocence 

as a primary reason that we have a right to release to begin with. In Stack v. 

Boyle, the Court wrote:  

 

From the passage of the Judiciary Act of 1789, to the present 

Federal Rules of Criminal Procedure, federal law has 

unequivocally provided that a person arrested for a noncapital 

offense shall be admitted to bail. This traditional right to 

freedom before conviction permits the unhampered preparation 

of a defense, and serves to prevent the infliction of punishment 

prior to conviction. Unless this right to bail before trial is 

preserved, the presumption of innocence, secured only after 

centuries of struggle, would lose its meaning.
23

 

 

Although there is unwarranted confusion over the presumption of innocence 

at bail,
24

 one concept should be clear: when it comes to the right to bail ï 

i.e., the right to freedom before conviction ï one reason that we even have it 

                                                 
21

 Stack v. Boyle, 342 U.S. 1, 7-8 (1951) (Jackson, J. concurring).  
22

 Coffin v. United States, 156 U.S. 432, 453 (1895).  
23

 Stack, 342 U.S. at 4 (internal citations omitted).  
24

 See The Presumption of Innocence at Bail, found at http://www.clebp.org/images/10-19-

2016_presumption_of_innocence_and_bail.pdf.  

http://www.clebp.org/images/10-19-2016_presumption_of_innocence_and_bail.pdf
http://www.clebp.org/images/10-19-2016_presumption_of_innocence_and_bail.pdf
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is to maintain the presumption of innocence, a principle axiomatic and 

elementary to our system of justice. This notion is evident in Justice 

Rehnquistôs opinion in United States v. Salerno, in which even while 

upholding a federal bail scheme allowing for increased detention of criminal 

defendants for the purpose of public safety in addition to court appearance, 

the Justice nonetheless wrote that ñlibertyò ï a state necessarily obtained 

from actual release ï is the American ñnorm.ò
25

 

 

In Coffin, the Supreme Court wrote that it was precisely the fact that the 

presumption of innocence was so elementary and universal that instances of 

neglecting it in particular cases were rare.
26

 The same is true of the right to 

bail or release, where we simply do not see states attempting intentionally to 

eliminate or limit the right to only a few cases (instead, the right has eroded 

primarily through ñunintentional detention,ò discussed infra). It may be the 

law or tradition in other countries not to provide some mechanism for 

pretrial release, but not in America. Thus, the issue today is not whether we 

have the right, because clearly we do. The issues, instead, are twofold: (1) 

determining who, exactly, can and should be given a right to release within 

constitutional boundaries; and (2) once given, how to make sure that the 

right remains meaningful.  

 

Jurisdictions should look at the right to bail or release as an offshoot of the 

American principle of allowing clearly articulated laws to govern free 

persons in a criminal justice system. Articulating those laws means that we 

leave it to persons to reject those laws at their peril, and yet to remain free 

from government interference so long as they are followed. Because persons 

charged with crimes maintain many, if not virtually all of their constitutional 

rights, the vast majority of these persons were (and are) meant to remain free 

until the law has formally adjudged their guilt.  

 

Accordingly, when re-drawing the line between pretrial release and 

detention, jurisdictions must remember that we have a right to bail or release 

because it is fundamental to other important American notions concerning 

liberty and freedom. We have the right due to tradition and history, but also 

due to the law. Unlike post-conviction release into the community through 

legal mechanisms such as probation, which states could eliminate altogether, 

a right to pretrial release in America can never be abolished.  

                                                 
25

 United States v. Salerno, 481 U.S. 739, 755 (1987) (ñIn our society, liberty is the norm, and detention 

prior to trial or without trial is the carefully limited exception.ò).  
26

 See Coffin, 156 U.S. at 457-58.  
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Does Having A Right To Release Pretrial Mean That We Have 

to Take Risks and Expect Some Failures? 
 

Though not easily understood by many, to be an American enjoying the 

presumption of innocence and the right to release before trial means that we 

must absorb some amount of risk and thus to expect some failure pretrial. 

The entire American criminal justice system is based, in large part, on taking 

risks. In America, rather than giving the government unlimited powers to 

protect the public, we have, instead, only allowed limited government 

intervention by using ñthe moral and deterrent effect of laws which define 

particular acts as criminal and which punish all who violate their 

proscriptions.ò
27

 Allowing only limited government intervention inevitably 

means that American society takes risks each day and that we can most 

certainly expect failure. Nevertheless, we choose this system to maintain our 

basic American freedoms as articulated in our founding documents. This is 

important to remember: our fundamental notions of what it means to be 

Americans mean that in the substantive criminal law we have to take risks 

on people that can lead sometimes to even catastrophic failure. To enact a 

system designed to eliminate that risk would undoubtedly alter and erode our 

American identity.  

 

The same is true in bail or pretrial release. While tracing the roots to the 

presumption of innocence from Greek and Roman times, the Supreme Court 

connected that principle to what is known as Blackstoneôs ratio, which is the 

maxim that "the law holds that it is better that ten guilty persons escape than 

that one innocent suffer."
28

 This articulation of a ratio is a quintessential 

statement about accepting risk, and in the context of the criminal law it says 

that we must embrace the risk inherent in freedom, and that the government 

may not do things to people ñjust to make sureò that we capture all 

wrongdoers. And thus it is fitting that in his concurring opinion in Stack v. 

Boyle ï the case articulating a right to release in order to uphold the 

presumption of innocence ï Justice Douglas wrote:  

 

Admission to bail always involves a risk that the accused will 

take flight. That is a calculated risk which the law takes as the 

                                                 
27

 Tribe, supra note 1, at 376.  
28

 Coffin v. United States, 156 U.S. 432, 456 (1895) (quoting 2 Bl. Com. c. 27, margin p. 358); see also 

What Do Ratios Have to Do With This?, infra.  
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price of our system of justice. We know that Congress 

anticipated that bail would enable some escapes, because it 

provided a procedure for dealing with them.
29

  

 

When he wrote this language, the only constitutionally valid purpose for 

limiting pretrial freedom was court appearance. Today, Justice Douglas 

would doubtless write that risk of new criminal activity, too, is a calculated 

risk taken at bail to protect our system of justice. Too often in this generation 

of bail reform we have focused on assessing and managing risk of flight and 

danger versus embracing the risk of release, and we have seen entities 

claiming that ñrisk assessmentò will be the salvation to our pretrial crisis. 

But the fact is that we have had risk assessment ever since 400 A.D.; todayôs 

methods of assessing certain risks are simply superior to anything done 

previously.  

 

Instead, the true solution to our pretrial crisis is to understand that risk is 

inherent in bail, and thus that we cannot, consistent with fundamental 

American principles, be risk averse. Risk assessment and management are 

important, but less so than the need to embrace the risk inherent in releasing 

people pretrial to begin with. For the same reasons that government agents 

do not roam the streets seeking to assess and detain those whom we think 

might violate some substantive criminal law, we also do not maintain a 

similar system within bail, but instead rely mostly on deterrence and the 

threat of sanctions so as not to unduly interfere with pretrial freedom.  

 

Because pretrial release comes after an arrest, we may certainly limit  

freedom more than if no arrest occurred, but never to the point of complete 

assurance of public safety or court appearance. Thus, when re-drawing the 

line between pretrial release and detention, jurisdictions must remember to 

accept some level of risk as they craft any language articulating the right to 

release.   

 

 

 

 

 

                                                 
29
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What Does the History of Bail Tell Us About Re-Drawing the 

Line Between Pretrial Release and Detention? 
 

Interference With Release or Detention Leads to Bail Reform 

 

The history of bail contains many lessons for those seeking to re-draw the 

line between pretrial release and detention in America. But perhaps the most 

important lesson is the historical principle, mentioned previously, that 

whenever something interferes with our notions of release or detention, bail 

reform happens. Thus, if we see ñbailableò or releasable defendants ï or 

even people who we think should be bailable or releasable ï who are in jail, 

bail reform happens. Likewise, anytime we see unbailable or detainable 

defendants ï or even people who we think should be unbailable or 

detainable ï who are not in jail, bail reform happens. In sum, whenever we 

think that the wrong people are either in or out of jail pretrial, bail reform 

happens. Today, many Americans believe that there are people in jail who 

should not be in jail, and that there are at least some people outside of jail 

who, perhaps, should be inside. This is a classic recipe for bail reform. 

Indeed, it is arguably the first time since 1274 that both ñbailò and ñno bailò 

are viewed as simultaneously needing reform.  

 

By looking at English bail in 1274, we can see the parallels.
30

 In that year, 

King Edward I obtained information showing that persons who were 

customarily bailable were being held in jail while people who were 

customarily unbailable were being released (in both cases, in return for 

money to the custodian of the jail). That information led to the enactment of 

the Statute of Westminster of 1275, which delineated bailable and unbailable 

offenses, and which made it a crime for sheriffs to detain bailable defendants 

or to release unbailable ones. Over the centuries, there would occasionally 

be reforms designed to keep unbailable defendants in jail (or to add certain 

classes of defendants to the ñno bailò process), but historically most reforms 

dealt with attempting to get bailable defendants out of jail. This notion, that 

bail reform happens whenever we see bailable defendants in jail, has led to 

such monumental jurisprudential improvements such as a right to release 

from unlawful confinement through habeas corpus, the prohibition of 

detention without a formal charge, and a right to non-excessive bail. And the 

                                                 
30

 See generally, NIC Fundamentals, supra note 6 and resources cited therein; see also, Timothy R. 

Schnacke, Money as a Criminal Justice Stakeholder: The Judgeôs Decision to Release or Detain a 

Defendant Pretrial (NIC, 2014) [hereinafter NIC Money].  
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notion continues today, with court opinions, legislative changes, and 

executive actions all designed to foster the release of bailable defendants.  

 

Nevertheless, bail reform today is happening to both bail and no bail, release 

and detention. Bailable defendants are currently being detained, and certain 

unbailable defendants whom we believe should be detained pretrial are 

being released. Moreover, the cause of this overall pretrial dilemma is the 

use of secured money bonds. In short, creating a layer requiring the payment 

of money up front as a prerequisite to release, without more, will 

automatically lead to the wrong people both staying in and getting out of 

jail. The answer to this dilemma, though, is not as simple as making sure 

bailable defendants are released and unbailable ones are detained, because in 

many cases our labels are wrong. Moreover, as will be shown later, the 

answer is also not as simple as using actuarial pretrial risk assessment 

instruments alone to release all ñlow riskò defendants and to detain all ñhigh 

riskò ones. In fact, the answer lies somewhere in the middle.  

 

Overall, many Americans currently believe that we have the wrong 

defendants in the wrong places, and this problem is made most evident 

through empirical risk assessment. Today in America, defendants who are 

assessed to be ñlowò and ñmediumò risk (and many who are called ñhighò 

risk) and who could safely be managed pretrial outside of secure detention 

are being held in jail, while some extremely high risk persons (including 

defendants who are actually high risk to commit a serious or violent crime 

but who nonetheless have scored low on an actuarial assessment), are being 

released. Bail reform in this instance, then, means delving deeply into our 

definitions and foundational principles to answer those three overriding 

questions ï whom do we release, whom do we detain, and how do we do it? 

ï so that we can, once again, make purposeful release and detention 

decisions based on the law and the research.  

 

In sum, the history tells us that ñbailò equals release and that ñno bailò 

equals detention, and that if anything interferes with these two concepts, bail 

reform happens. In addition, the history tells us that the cause of this 

interference today is our use and misuse of secured money bail. This is 

monumentally important to remember, and so it requires a brief additional 

explanation.
31
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Secured Money Bonds Interfere With Release and Detention 

 

Pretrial detention in England and America has always been done the same 

way ï by keeping a defendant in jail. But pretrial release is dramatically 

different today, and especially in America. To make sure that bail equaled 

release in England, that country used the so-called ñpersonal surety system,ò 

which relied on people to be willing to watch over a released defendant for 

no money and no promise of indemnification even in the event of a default. 

Indeed, money in the bail process was only found in what we call today the 

defendantôs financial condition of release. That condition (in the form of 

property and then later, money) had been a part of English bail since roughly 

400 A.D. Importantly, however, since 400 A.D., and until roughly the 1800s, 

that financial condition of release had only ever been what we call today an 

unsecured financial condition.
32

 

 

An unsecured financial condition is like a debenture ï secured by the general 

credit and not specific assets of the surety ï that is promised to be paid only 

if the defendant fails to appear for court after release. Thus, after the Norman 

Invasion (when Englandôs first jails were built) nobody was required to pay 

anything up front to obtain release from incarceration; one only had to 

promise to pay the money (or property) in the event of default. Accordingly, 

in England, once a defendant was determined to be bailable, personal 

sureties administering mostly unsecured bonds upheld the ñbail equaling 

releaseò tradition by assuring that nothing hindered the defendantôs release 

from jail. 

 

Colonial America adopted the English bail system, and to make sure that 

bail equaled release it also adopted the use of personal sureties administering 

unsecured conditions on bonds. Thus, as in England, courts determined 

surety ñsufficiencyò by requiring sureties (i.e., persons) to ñperfectò or 

ñjustifyò themselves as to their ability to pay the amount set, but they were 

not required to post an amount prior to release of the accused. Instead, the 
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Pennsylvania, 50 Temp. L.Q. 475, 497, 504-505 (1977) [hereinafter Lermack]. When reviewing old bail 

cases, one must remember to note fundamental differences between English and American cases, older and 

newer cases, and, importantly, civil and criminal cases. Civil bail cases often reviewed amounts relative to 

the underlying debt, which might be inflated in the cause of action and lead to a claim for maliciously 

ñholdingò the defendant to bail. Criminal bail cases follow the explanation of bail as explained in the body 

of the NIC Fundamentals paper, supra note 6, using personal sureties and unsecured bonds, and with 

amounts reviewed in terms of their effect on release. See generally Charles Petersdorff, A Practical 

Treatise on the Law of Bail in Civil and Criminal Cases, passim (Jos. Butterworth & Son, 1824). 



29 

 

sureties were held to a debt that would become due and payable only upon 

their inability to produce the accused. Because sureties were not allowed to 

profit or be indemnified against potential loss in America as well, bonding 

fees and collateral also did not stand in the way of release. 

 

This model remained the primary means of effectuating the release of 

bailable defendants in both England and America until the mid-1800s, when 

both countries began gradually running out of personal sureties who were 

willing to take responsibility over defendants for no money. Historically 

speaking, this meant interference with bail as release, and thus some period 

of bail reform seeking a solution was inevitable. But while England (and 

other countries facing the same basic issue) found solutions that assured 

release without infusing profit and indemnification into the criminal pretrial 

process, America was unique in its decision to replace personal sureties with 

commercial ones. Worldwide, America and the Philippines stand alone 

among like countries in their decision to introduce profit into pretrial release. 

As author F.E. Devine observed, except for those two countries, ñthe rest of 

the common law heritage countries not only reject [bail for profit], but many 

take steps to defend against its emergence. Whether they employ criminal or 

only civil remedies to obstruct its development, the underlying view is the 

same. Bail that is compensated in whole or in part is seen as perverting the 

course of justice.ò
33

  
 

The change from personal to commercial sureties was designed to help get 

bailable defendants out of jail, but the new model also had one important 

unintended consequence, which was that it forever changed the essential 

nature of the financial condition of release. As noted previously, for 

centuries in England and America until the 1800s ï that financial condition 

of release had always been what we call today an ñunsecuredò financial 

condition. Under this new model, however, the financial condition of release 

would mostly be what we call today a ñsecuredò financial condition. A 

secured financial condition requires someone (typically a defendant or the 

defendantôs family) to pay something as a condition precedent to release.
34

 

                                                 
33

 Devine, supra note 20, at 201; See also Adam Liptak, Illegal Globally, Bail for Profit Remains in U.S., 

New York Times (January 29, 2008), found at 

http://www.nytimes.com/2008/01/29/us/29bail.html?pagewanted=all&_r=0.  
34

 Secured bonds themselves add a barrier to release, but because commercial sureties can refuse to help a 

defendant ñfor good reasons, bad reasons, or no reasons,ò those sureties often add another deleterious layer 

to that barrier. Ronald Goldfarb, Ransom: A Critique of the American Bail System at 115 (NY Harper & 

Row, 1965).  

http://www.nytimes.com/2008/01/29/us/29bail.html?pagewanted=all&_r=0
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And for the last 180 years, the interference caused by secured money bonds 

has been at the heart of virtually every problem experienced in American 

pretrial release and detention. Indeed, within only twenty years of the switch 

to commercial sureties, influential legal scholars began writing documents 

describing the deficiencies of the new model and calling for its reform.
35

  

 

Secured money bonds interfere with bail as release by keeping lower, 

medium, and even some higher risk persons in jail for lack of money even 

though those persons could be safely managed outside of secure detention. It 

interferes with detention by allowing extremely high risk persons to buy 

their way out of jail when they are better suited for secure detention. 

Moreover, secured money bonds interfere with release and detention even 

when states have attempted to enact fair and transparent detention provisions 

based on risk. In many states, leaving money in the system allows a 

convenient (albeit unlawful) means of efficiently detaining defendants 

without the bother of a due process hearing.
36

  

 

Accordingly, when re-drawing the line between pretrial release and 

detention, jurisdictions must remember that the root cause of this and 

previous generations of reform ï secured financial conditions ï will 

undoubtedly interfere with even the best drawn line. The key to avoiding 

bail reform in the future is to create a transparent, legally justifiable, and 

purposeful in-or-out bail system, with nothing hindering the decision to 

release or detain. Accordingly, jurisdictions must consider eliminating the 

use of secured financial conditions along with re-articulating a purposeful 

pretrial release and detention process.  

 

What Does the Law Tell Us About Re-Drawing the Line 

Between Pretrial Release and Detention? 
 

Although we will look later at various elements of the law in a more detailed 

fashion, a broad look at American law can also tell us important things about 

re-drawing the line between pretrial release and detention. For the most part, 

                                                 
35

 See, e.g., Roscoe Pound & Felix Frankfurter, Criminal Justice in Cleveland, at 290 (The Cleveland 

Found., 1922) (ñThe real evil in the situation [is] the disreputable professional bondsmen, who make a 

business of exploiting the misfortunes of the poor.ò). Most reformers in that generation focused on 

commercial bail bondsmen as the main gatekeepers in the secured money bond model.  
36

 The author knows firsthand that Coloradoôs preventive detention process is rarely, if ever used, due to the 

ease in which money detains. Collaborative meetings in Wisconsin (a state with no commercial bail 

bondsmen) have also revealed that, despite having a robust preventive detention process, money is still 

frequently used to detain.  
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America borrowed English bail law verbatim, using the Statute of 

Westminster, the English Bill of Rights, and even the Magna Carta in 

applying bail to the Colonies. As in England, calling someone ñbailableò 

meant that he or she was expected to be released, just as calling that person 

ñunbailableò meant that he or she was eligible to be detained. As noted 

previously, to make sure that bail equaled release, America also borrowed 

the idea of using personal sureties administering mostly unsecured bonds. 

The court cases in America reflected this ñbail as releaseò notion until well 

into the 1800s.
37

  

 

Indeed, the concept of ñbailò as release and ñno bailò as detention was 

articulated in the law throughout Americaôs long struggle with both 

intentional and unintentional detention in the nineteenth and twentieth 

centuries (discussed in detail, infra).
38

 Even today, state supreme courts 

asked to interpret certain constitutional bail provisions will occasionally 

equate a right to bail with a right to release before trial.
39

 Accordingly, and 

very broadly, the law tells us two important things: (1) how to do ñbailò and 

ñno bailò so that bail equals release and that ñno bailò is justified, narrowly 

limited, and fair, which, in turn, points states generally toward the line 

between release and detention; and (2) the very definition and purpose of 

bail in America, which only reinforces the historical definition, as discussed 

above.  

 

How To Do ñBailò or Release  

 

How to do bail (release) and no bail (detention) is somewhat simplified by 

the fact that we currently really only have two Supreme Court opinions to 

                                                 
37

 See generally, NIC Fundamentals, supra note 6, and NIC Money, supra note 30, and sources cited 

therein. As will be discussed later, the idea that bail might not necessarily mean release began when 

America started running out of personal sureties, causing the unintentional detention of bailable defendants. 

Later, the Excessive Bail Clause was read by courts to allow unintentional detention, which then led to 

judges using the financial condition to detain intentionally, albeit without saying so.  
38

 See id; see also notes 81-152, infra, and accompanying text.  
39

 See, e.g., State v. Brown, 338 P.3d 1276, 1277 (2014) (ñThe Bill of Rights of the New Mexico 

Constitution guarantees that ó[a]ll persons . . . before convictionô are entitled to be released from custody 

pending trial without being required to post excessive bail, subject to limited exceptions in which release 

may be denied in certain capital cases and for narrow categories of repeat offenders.ò); State v. Briggs, 666 

N.W. 2d 573, 583 (Iowa 2003) (ñHowever, if the accused shows that the bail determination absolutely bars 

his or her utilization of a surety of some form, a court is constitutionally bound to accommodate the 

accusedôs predicament.ò); State v Brooks, 604 N.W. 2d 345, 353 (Minn. 2000) (ñIf judges have unlimited 

discretion to specify the form of acceptable bail, they would, for example, be able to set bail payable only 

by real property. If the accused in such a case does not own any real property, he is in essence being denied 

bail when he may be able to provide adequate assurance by some other means. As a result, the accused's 

constitutional right is violated.ò).  
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guide us ï one for release, and one for detention. The opinion in Stack v. 

Boyle
40

 guides us through the release side of the equation. It does this by: (1) 

equating the right to bail with the ñright to release before trialò and the ñright 

to freedom before conviction;ò
41

 (2) telling us that this release is nonetheless 

conditional upon having ñreasonableò and ñadequateò assurance to further 

the legitimate purposes of bail (currently court appearance and, in virtually 

every state, public safety);
42

 (3) warning of the need for standards to avoid 

arbitrary government action; 
43

 (4) requiring those standards to be applied to 

every individual being assessed through the bail process and not allowing 

those standards to be replaced with blanket conditions based on charge alone 

(a warning that throws considerable doubt on the use of traditional money 

bail schedules);
44

 (5) expressly articulating that the ñspirit of the procedureò 

of bail is to release people;
45

 and (6) further noting that setting a financial 

condition of release with a purpose of detaining a defendant is ñcontrary to 

the whole policy and philosophy of bail.ò
46

 

 

This last concept ï the concept that it is improper to set a condition of bail to 

purposefully detain an otherwise bailable defendant ï is important to 

highlight because it is misunderstood and often ignored today. The 

American bail system was set up to allow the federal government and the 

states to determine for themselves who is bailable and who is not, with 

certain fundamental legal principles providing boundaries so that the right to 

release is not unconstitutionally eroded. And, following this broad 

allowance, the federal government and the states have declared certain 

persons to be bailable and others to be potentially unbailable. Once that 

declaration is in place, it would be clearly unlawful for a judge to essentially 

skip that declaration and instead to purposefully detain a different set of 

defendants based on that judgeôs personal opinion of who should remain in 

jail.  

 

The notion that ñbailò may not be used to purposefully detain was 

commonly understood in America until well into the 1960s,
47

 and that 

                                                 
40

 342 U.S. 1 (1951).  
41

 Id. at 4.  
42

 Id. at 4-5. 
43

 Id. at 5. 
44

 Id.  
45

 Id. at 7-8 
46

 Id. at 10.  
47

 See Daniel J. Freed & Patricia M. Wald, Bail in the United States: 1964, at 8 (DOJ/Vera Found., 1964) 

(ñIn sum, bail in America has developed for a single lawful purpose: to release the accused with assurance 

he will return at trial. It may not be used to detain, and its continuing validity when the accused is a pauper 
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common understanding ï its sheer obviousness at the time ï likely kept 

courts from the need to declare it in opinions. Nevertheless, courts have 

occasionally come to that conclusion when parsing the necessary elements 

of excessive bail analysis.
48

 And, occasionally, a state supreme court will 

announce (expressly or impliedly) that the unattainable amount alone is 

sufficient to show a purpose to detain.
49

 Nevertheless, the practice remains 

because judicial officers and other bail setters have become wise to the idea 

that articulating no purpose for any particular condition ï that is, setting bail 

without making a record as to exactly why it is being set ï can essentially 

insulate those officials from appellate court findings of error.
50

 The 

fundamental point is that setting bail to detain is unlawful, and it is only a 

matter of time before the appellate courts will correct what has become an 

unfortunate but common practice.  

 

How To Do ñNo Bailò or Detention 

 

If the United States Supreme Courtôs opinion in Stack v. Boyle guides us in 

matters of release, its opinion in United States v. Salerno
51

 guides us in 

matters of detention. It does this by: (1) settling, at least for the time being, 

the debate as to whether the Eighth Amendment to the United States 

Constitution confers some federal right to bail thus affecting the states ï it 

appears not to, even though the language of Salerno could be read to provide 

a basis for future decisions going either way;
52

 (2) settling, once and for all, 

                                                                                                                                                 
is now questionable.ò). Freed and Waldôs document was used as the primary guiding source for the first 

generation of bail reformôs National Symposium on Bail and Criminal Justice sponsored by Attorney 

General Robert Kennedy.  
48

 See Galen v. County of Los Angeles, 477 F.3d 652 (9
th
 Cir. 2007) (ñThe court may not set bail to achieve 

invalid interests.ò) (citing Wagenmann v. Adams, 829 F.2d 196, 213 (1st Cir.1987) (affirming a finding of 

excessive bail where the facts established the state had no legitimate interest in setting bail at a level 

designed to prevent an arrestee from posting bail)). 
49

 See, e.g., State v. Brown 338 P.3d 1276, 1293 (2014) (ñNeither the New Mexico Constitution nor our 

rules of criminal procedure permit a judge to set high bail for the purpose of preventing a defendantôs 

pretrial release.ò).  
50

 In State v. Anderson, 127 A.3d 100, 125 (2015), the dissent argued, ñThe undeniable purpose and effect 

of the courtôs imposition of a high monetary bond was to ensure that the defendant would be detained.ò The 

majority, however, disagreed based on the lack of any record showing purposeful detention and found, 

instead, that ñthe defendant was not actually denied bail but, rather, was unable to post the bail that the trial 

court, in its discretion, properly set.ò Id. at 113. So long as judges do not make a record expressly 

articulating a purpose to detain, the law has evolved to make it relatively simple to do just that.  
51

 United States v. Salerno, 481 U.S. 739 (1987).  
52

 On the one hand, the Court quoted from Carlson v. Landon, 342 U.S. 524 (1952), which cited historical 

notions to provide support for Congressôs ability to extend pretrial detention to noncapital cases. On the 

other hand, the Court said, ñCarlson v. Landon was a civil case, and we need not decide today whether the 

Excessive Bail Clause speaks at all to Congressô power to define the classes of criminal arrestees who shall 

be admitted to bail.ò Id. at 754. For the various arguments, see Wayne R. LaFave, Jerold H. Israel, Nancy J. 
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whether flight alone is the only permissible purpose for limiting pretrial 

freedom ï it is not, and public safety is now equal to flight as a valid reason 

for conditioning or denying release; (3) articulating liberty as a fundamental 

interest, which should lead future court opinions applying Salerno to use 

strict or at least heightened scrutiny in pretrial detention cases;
53

 (4) allowing 

pretrial detention despite substantive due process concerns that it imposes 

punishment before trial or is always excessive;
54

 (5) allowing pretrial 

detention despite concerns that it is based on a prediction of risk of 

something a defendant may or may not do in the future.
55

 

 

This last notion ï that pretrial detention may be based on a prediction of 

something someone may or may not do in the future ï was vigorously 

debated in Americaôs second generation of bail reform. While bail has been 

in the business of prediction ever since something even resembling bail was 

created in 400 A.D., those debates in the 1970s and 1980s illustrated that 

detention based on prediction was something seen by many as practically 

un-American. And because the idea of detaining someone pretrial for 

something he or she may or may not actually do in the future is practically 

un-American, the Court in Salerno went out of its way to express the idea 

that liberty is the norm and detention must be ñcarefully limited.ò
56

 To make 

sure that detention is carefully limited, the Court, in turn, emphasized three 

considerations that are arguably necessary in any detention scheme: (1) the 

need to articulate a particularly acute problem or justification for detention; 

(2) the need to limit detention by charge; and (3) the need for procedural due 

process.  

 

 A Particularly  Acute Problem 

 

First, pretrial detention should narrowly focus on some ñparticularly acute 

problem in which the government interests are overwhelming.ò
57

 In the Bail 

Reform Act of 1984, it was the ñalarming problem of crimes committed by 

                                                                                                                                                 
King, & Orin S. Kerr, Criminal Procedure (4

th
 ed., West Pub. Co. 2015) [hereinafter LaFave, et al.]. 

LaFave, in turn, points to Hunt v. Roth, 648 F.2d 1148 (8
th
 Cir. 1981), which, though later vacated for 

mootness, noted that, ñIf a $1,000,000 bond set arbitrarily by legislative fiat [for defendants all facing the 

same charge] is excessive there is little logic to support the proposition that Congress could arbitrarily deny 

bail for any or all criminal charges whatsoever.ò Id. at 1160-61.  
53

 See. e.g., Lopez-Valenzuela v. Arpaio, 770 F.3d 772 (9
th
 Cir. 2014). 

54
 Salerno, 481 U.S. at 746-51. 

55
 Id. at 751. 

56
 Id. at 755. 

57
 Id. at 750.  
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persons on release,ò
58

 backed up by various research documents as noted in 

the legislative history to the Act. Compare this to a case in 2014, however, in 

which the Ninth Circuit Court of Appeals struck an Arizona ñno bailò 

provision by holding the law up to Salerno and concluding that it was not 

ñcarefully limited,ò as Salerno instructs, in part because it did not address a 

particularly acute problem.
59

  

 

Today, the problems we seek to address may be different, but they must be 

real. Thus, when re-drawing the line between release and detention, 

jurisdictions must clearly identify the issues that they seek to address, and 

they must remember that simply adding certain classes of defendants to the 

detention eligibility net without some research or findings showing those 

classes to warrant detention would likely run afoul of Salernoôs requirement 

of some narrow but identifiable problem. Thus, for example, if risk of flight 

is not the problem in America that it once was, jurisdictions may have no 

legal basis for detaining persons for that purpose. Likewise, if social science 

research shows that ñsex offendersò simply do not pose high risks for flight 

or danger during pretrial release, addressing some perceived problem by 

declaring all sex offenders potentially detainable might run afoul of Salerno. 

Even more generally, if pretrial risk is simply not the problem jurisdictions 

once thought it was before they had any empirical evidence (and used 

criminal charge as a proxy for risk), those jurisdictions must be honest in 

their determinations as to whether certain defendants need be detained at all.  

 

Limited By Charge  

 

Second, pretrial detention should be limited to some ñspecific category of 

extremely serious offenses,ò which includes persons found ñfar more likely 

to be responsible for dangerous acts in the community after arrest.ò
60

 This 

goes to the detention eligibility net, which is discussed at length below, and 

which would now potentially include ï if possible to demonstrate ï charges 

justified through a showing of extreme risk of flight.
61

 This standard, which 

                                                 
58

 Id. at 742. 
59

 Lopez-Valenzuela, 770 F. 3d 772, at 782-84 (2014).  
60

 Salerno, 481 U.S. at 750.  
61

 There is a tendency to think of ñpreventive detentionò as only a response to public safety, but, in fact, 

preventive detention may be based on flight as well as public safety. Salerno spoke to the ability to detain 

based on danger because that was the issue on appeal and it was the novel question facing America. The 

Bail Reform Act of 1984, however, provided for preventive detention based on extreme risk of flight in 

addition to danger. Risk of flight was the historic reason for denying bail to capital defendants, and was 

gradually adopted in the second half of the twentieth century for noncapital offenses. In Lopez-Valenzuela 

v. Arpaio, Judge Fisher responded to the dissentôs attempt to distinguish preventive detention based on 
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is based on criminal charge, may arguably be violated through provisions 

like those found in various state constitutions that allow detention for ñany 

other crime,ò
62

 all felonies,
63

 or even ñviolent offensesò
 64

 if those categories 

do not have some justification through empirical evidence or other 

legislative findings showing that defendants in those categories present 

higher risk.  

 

In this generation of bail reform it is tempting to think that simply adding 

ñrisk-basedò language into a detention eligibility net will solve this problem, 

but doing so raises its own issues. Again, this concept is discussed in more 

detail later, but for purposes of example, consider Missouri, which through 

its crime victimôs rights provision, added the following language to its 

constitution: ñNotwithstanding section 20 of article I of this Constitution 

[providing a right to bail for all except defendants charged with capital 

offenses], upon a showing that the defendant poses a danger to a crime 

victim, the community, or any other person, the court may deny bail or may 

impose special conditions which the defendant and surety must guarantee.ò
65

 

On its face, this provision raises excessive bail concerns due to the fact that 

it can be applied to literally every offense (using the blunt hammer of 

detention for, say, traffic or low level misdemeanor offenses) as well as 

concerns with vagueness and other aspects of due process. Moreover, this 

particular risk-based provision ï like provisions basing the ability to detain 

on whether a person is ñunmanageableò in that ñno condition or combination 

of conditions will sufficeò to manage the risk (a resource-based provision in 

addition to a risk-based one) is highly subjective, and the right to pretrial 

release is far too important to allow erosion through such subjective 

standards.   

 

In a field gradually incorporating risk research and statistical assessment of 

risk into the bail determination, the justification jurisdictions use for 

determining future detention eligibility nets becomes crucial. Certainly, 

using actuarial pretrial risk assessment instruments is a more rational way to 

                                                                                                                                                 
public safety versus flight (and thus to shift the analysis to one of excessive bail) and wrote, ñ[t]he Supreme 

Court has never recognized ï or even suggested ï that distinction.ò 770 F. 3d at 792, n. 16 (2014) (citing 

supporting cases). While the history illustrates a distinction between flight and public safety, and within 

public safety, danger to persons inside and outside of the criminal process, those distinctions have been 

largely erased under Salerno.  
62

 See, e.g., Utah Const. art. I, § 8.  
63

 See, e.g., Ohio Const. art. I, § 9.  
64

 See, e.g., S.C. Const. art. I, § 15.  
65

 Mo. Const. art. I, § 32.  
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glean whether a defendant poses some extreme risk than by merely assuming 

high risk for serious charges. As mentioned previously, statistical risk 

assessment comes ever closer toward allowing us to answer two basic 

questions at bail: (1) ñHow risky is this defendant?ò and (2) ñRisky for 

what?ò Nevertheless, before jurisdictions drop the concept of ñriskò 

wholesale into their right to bail provisions, the law requires that they take a 

closer look at the risk research, which, in turn, adds some element of 

complexity.  

 

This paper strives to reduce this complexity, but for sake of illustration 

before a more thorough examination of the issues, consider this example. 

Salerno approved of the Bail Reform Actôs detention process, in part 

because it included detention provisions that were limited only to ñextremely 

serious charges.ò Through risk research, however, we see that there might 

exist relatively ñhighò risk persons alleged to have committed all crimes, not 

just ñextremely seriousò ones. And because Salerno does not dictate absolute 

prerequisites to detention, jurisdictions might instead apply broad concepts 

from Salerno, such as the need to limit detention to some narrow eligibility 

net that is justified as relevant to addressing an acute problem, and apply 

those concepts to a risk-informed field. And yet, because we live in a free 

society and because risk inheres to the individual and not the crime, we must 

build in some safeguard through a floor below which no risk assessment is 

done and no detention is available. Right now, across America, people are 

walking the streets who would be deemed ñlow,ò ñmedium,ò and ñhighò 

risk, if only they were assessed. Accordingly, when one of those persons is 

arrested for a felony, should they be assessed for that risk? What about a 

misdemeanor? What about a traffic infraction? Should jurisdictions allow 

courts to use detention under such a subjective or resource-driven notion of 

whether conditions exist to manage risk, or should they provide meaningful 

limits in our laws to simply remove certain classes of defendants from 

detention eligibility? Understanding these complex scenarios means 

understanding that it is Salernoôs broader concepts concerning ñno bailò that 

must be followed when fashioning detention provisions that do not offend 

fundamental American notions of liberty and freedom.  

 

Today we are seeing states change their constitutional right to bail or release 

provisions to account for risk. So far, they have replaced extremely narrow 

detention eligibility nets based on charge to extremely broad eligibility nets 

to better account for risk. Often, these nets are coupled with a further 

limiting process that expresses the idea that detention can be used only when 
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no condition or combination of conditions suffice to provide reasonable 

assurance of public safety and court appearance, a subjective determination 

that limits the right to bail based on existing jurisdictional resources. As we 

will see later in this paper, crafting purely risk-based detention eligibility 

nets raises many legal issues, especially when those nets have seemingly no 

meaningful limits enacted through their implementing statutes or rules. The 

fundamental point is that Salerno broadly instructs that detention must be 

extremely limited in some justifiable way. In the 1980s, the limit was 

charge-based and justified through certain underlying assumptions 

concerning criminal charge, which are now being rightfully questioned. 

Today, justifications might be different, but they must nonetheless exist.  

 

Procedural Due Process  

 

Third, detention may only be used after the government provides certain 

fundamental procedural due process protections. In Salerno, the Court noted 

that the government must first demonstrate probable cause that the arrestee 

committed the crime.
66

 Next, the Court emphasized the Bail Reform Actôs 

inclusion of a ñfull blown adversary hearing,ò at which the government must 

prove by clear and convincing evidence that no conditions of release can 

manage the documented risk.
67

 This individualized determination of risk 

served as an additional limitation on pretrial detention, as some persons 

falling within the eligibility net would no doubt be deemed to pose 

manageable risks after assessing their individual characteristics and 

situations. The hearing itself allowed defendants to have counsel, cross-

examine witnesses, testify and proffer evidence, and rely upon clearly 

articulated standards used to guide judicial officers in the bail decision 

(including standards designed to direct the judicial officerôs focus toward 

ñthe nature and seriousness of the danger posedò by release) as well as a 

requirement for written findings of fact and immediate appellate review.
68

 

 

Taken together, Salernoôs prerequisites for a proper detention process 

include a narrow eligibility net ï justified by the law or the research ï and a 

process designed to further narrow the class of defendants held without bail. 

                                                 
66

 Salerno, 481 U.S. at 751.  
67

 Id. at 750. Well known criminal law and procedure scholar, Wayne LaFave, considers both the finding of 

probable cause and the necessary proof of the lack of sufficient conditions to be part of the substantive (as 

opposed to procedural) due process analysis. LaFave et al., supra note 52, § 12.3(f), at 82. LaFave suggests 

that many of the state preventive detention provisions today would not pass muster when held up to Salerno 

for a variety of reasons. See id. at 55-68, 82.  
68

 Salerno, 481 U.S. at 743, 751-52. 
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In short, Salerno instructs that detention is lawful, but it must be justified, 

carefully limited, and fair. Today in America, however, we see pretrial 

detention that is careless, largely unlimited, and unfair. It is careless because 

judges often set financial conditions without even knowing whether a 

defendant will be released or detained, making detention essentially random. 

It is unlimited because we see detention for all classes of defendants, from 

low to high risk, and from accused murderers to accused shoplifters. And it 

is unfair because it is based on money.  

  

The Purpose of Bail and No Bail  

 

Stack and Salerno also sum up the very purposes of bail and no bail, which 

follow the history of bail, discussed above. The overall purpose of bail (a 

process of conditional release) can be summarized as attempting 

simultaneously to: (1) maximize release ï the law favors, if not demands the 

release of bailable defendants and detention should be a narrow exception to 

the norm; (2) maximize court appearance ï the law allows jurisdictions to 

limit pretrial freedom for this purpose; and (3) maximize public safety ï in 

virtually every state and the federal system, the law also allows jurisdictions 

to limit pretrial freedom for this purpose as well.
69

 In short, as noted above, 

the law informs us that the purpose of bail is to provide a mechanism for 

conditional release, just as the purpose of ñno bailò is to provide for a 

mechanism for potential detention.  

 

These three purposes are competing purposes, and thus they form a balance 

that must be weighed when considering anything related to the release or 

detention of defendants pretrial. Moreover, because it is a balance, persons 

should never consider one purpose in isolation (indeed, the law and the 

history suggest that release is likely paramount to court appearance and 

public safety). Thus, for example, if a legislature desires to pass a bail bill 

focusing entirely on public safety, the American public must force the 

debate to include the effects of the bill on court appearance and release. As 

another example, if a jail policy results in releasing a vast number of 

defendants with no consideration of the effects on public safety and court 

appearance, the American public must question and analyze that policy 

pursuant to the balance. And as a final example, even if someone were to 

                                                 
69

 The overall purposes of both bail and no bail would be to (1) maximize the appropriate placement of 

defendants pretrial (the law allows states and Congress to determine bail eligibility, subject to broad 

fundamental legal boundaries), while simultaneously (2) maximizing court appearance and (3) public 

safety.  
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produce unbiased and unflawed research showing that commercial surety 

bonds have some effect on court appearance, the American public and 

criminal justice leaders must assess whether to continue using surety bonds 

based on how those bonds hold up to the other two purposes; if they have no 

effect on public safety and they significantly hinder release, then the balance 

would suggest that America should cease using them. In addition to spelling 

out broad fundamental legal principles, such as due process and equal 

protection, the law tells people to do this type of weighing in the bail 

process. Too often, however, people do not.  

 

Despite Stack and Salerno providing us with guidance on how to do release 

and detention, the opinions in those cases unfortunately never expressly 

defined ñflightò or ñdanger to the community.ò Thus, the Court left it to 

American jurisdictions to glean such a definition from parsing the language 

of the detention eligibility net, the various limiting processes, and, indeed, 

the facts of various detention cases that formed the basis for pretrial 

detention to begin with. As noted by one bail scholar, ñThe Court suggested 

that Congress enacted the statute to reduce óthe alarming problem of crimes 

committed by persons on release,ô yet the court failed to consider whether 

the statute was meant to deprive liberty to prevent any crime or only serious 

crimes.ò
70

  

 

Nevertheless, any lack of meaningfully guiding definitions is likely due to 

the fact that we simply had no real research to back any up. Only recently 

have we begun to examine exactly how risky persons actually are, and, more 

importantly, the likely result of that risk. Drafters of the Bail Reform Act 

perhaps did the best they could by making certain assumptions ï for 

example, an assumption that if a person arrested for a ñseriousò crime 

committed another crime while on release, that crime would likely be the 

sort that we, as a community, would feel the need to avoid through 

detention. As we will see later, pretrial research is beginning to provide the 

answers needed to adequately re-draw the line between release and detention 

by providing empirical evidence about risk, and, in the process, the nuances 

of dangerousness and flight.  

 

This should not detract from the fact that Stack and Salerno together still 

provide valuable lessons on how to do bail and no bail ï pretrial release and 
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detention. As in other areas of the law concerning bail, however, America 

has largely ignored those lessons. Even the federal government ï the object 

of analysis by the Court in Salerno ï has allowed the federal statute to lead 

to over-detention through a widening of the detention eligibility net and 

rebuttable presumptions in ways the Court might not approve today.
71

  

 

Indeed, courts are now beginning to hold up various bail provisions to 

Salerno and find them unconstitutional.
72

 Moreover, at least one high court 

has issued an opinion dramatically changing the way bail is done in an entire 

state.
73

 Finally, federal courts have begun issuing opinions in which they are 

saying that Americaôs predominant method of detaining defendants by using 

money likely violates the Equal Protection Clause of the United States 

Constitution.
74

 These cases likely reflect the beginning of a wave of 

litigation designed to bring Americaôs bail practices more in line with 

fundamental American legal principles, which, at their core, require the 

government to adequately justify its processes and to apply them fairly to all 

persons.  

 

Accordingly, when re-drawing or re-articulating the line between release and 

detention, jurisdictions must remember to return to the basics underlying 

these legal principles, to read and understand the lessons from the primary 

bail cases, to remain mindful of the tripartite balance of lawful purposes, and 

to select new demarcations only when they are adequately justified.  

 

What Do Ratios Have to Do With This? 
 

When thinking about the lawôs guidance for re-drawing the line between 

release and detention, it is natural to think of the idea of some ratio of 

released to detained persons. Indeed, even before the Statute of Westminster 

in England, the fact that bail and no bail comprised the entirety of the 
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dichotomy meant that every release and detention system would result in a 

ratio. Moreover, people often point to ñBlackstoneôs Ratioò ï the notion, 

made famous by Sir William Blackstone and as mentioned above that, ñIt is 

better that ten guilty persons escape than that one innocent sufferò
75

 (as well 

as the Supreme Courtôs reference to that ratio in explaining the presumption 

of innocence in United States v. Coffin
76

) ï to argue that the percentage of 

persons released through a tolerance of false negatives to false positives 

should lead to roughly detaining 10% of the total. This argument is bolstered 

by the fact that Americaôs singular ñmodelò bail jurisdiction, the District of 

Columbia, which uses an in-or-out release and detention system with 

virtually no money bonds, and which is uniformly praised by all criminal 

justice actors within the District, just happens to release defendants in the 

90
th
 percentile while maintaining high court appearance and public safety 

rates. Others, who equate Blackstoneôs ratio with the ñbeyond a reasonable 

doubtò standard of proof at trial, argue that a ñclear and convincing 

evidenceò burden for detaining someone at bail might point toward an even 

larger acceptable percentage of detained defendants. And still others use the 

history and the law to argue that the detention rate should be far smaller. All 

these arguments seem facially reasonable.  

 

However, anyone desiring to use any ratio as instruction for re-drawing the 

line between release and detention should realize three important things. 

First, Blackstoneôs ratio ï described as 10:1 ï is merely his reformulation of 

numerous prior ratios articulated by numerous authors, which range from 1:1 

to 1000:1, some of which were also cited by the Supreme Court in Coffin.
77

 

Thus, there is historical support for both enlarging and reducing detention 

based on the use of ratios.  

 

Second, the idea of articulating a ratio concerns our tolerance with false 

negatives to false positives, which are not always easy to prove. At bail, 

encountering false negatives entails releasing persons predicted to succeed 

(the negative being a prediction that the person will not be violent or flee) 

but who fail, and encountering false positives entails detaining persons 

predicted to fail but who would have succeeded (like a false alarm). Using 

Blackstoneôs ratio, we might say that it is better to release ten false negatives 

than to detain one false positive. Unfortunately, unlike a trial where guilt and 
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innocence are ultimately determined, there is no way to determine that a 

detained defendant would have misbehaved if he was, in fact, let out of jail.  

 

Moreover, when we use actuarial pretrial risk assessment instruments in the 

bail determination, those instruments only tell us that a particular person 

ñlooks likeò another group of similar individuals who succeeded or failed at 

certain rates. They cannot predict individual risk. Finally, these same 

instruments are illustrating that even the highest risk defendants still succeed 

50-70 percent of the time. Lower and medium risk defendants, as a group, 

often succeed at extremely high rates, often in the 80
th
 and 90

th
 percentiles. 

Given all this, a ratio like Blackstoneôs, by itself, does not always fit well 

with reality. Indeed, the lack of precision in measuring risk likely means that 

the number of higher risk persons we release should be vastly larger than the 

number of higher risk persons we detain, simply because in America doubts 

about risk at bail should be settled in favor of release, not detention.  

 

Third, as noted by Laurence Tribe, ñThe very enterprise of formulating a 

tolerable ratio of false convictions to false acquittals, puts an explicit price 

on the innocent manôs liberty and defeats the concept of a human person as 

an entity with claims that cannot be extinguished, however great the payoff 

to society.ò
78

 To Tribe, deliberately punishing a person when we have 

doubts about his guilt is not only wrong, but ñmorally and constitutionally 

reprehensible.ò
79

 The same should be true in bail, an area of the law where 

preventive detention looks substantially similar to, if not indistinguishable 

from, punishment.  

 

While some, including this author, cite to Blackstoneôs Ratio to caution 

jurisdictions against adopting a false belief that ñone crime is one crime too 

manyò in bail, Blackstoneôs Ratio suggests a different way to think about 

crime and bail: that one person wrongly detained is one person too many. 

Accordingly, we must ensure that whatever process we adopt to allow for 

detention painstakingly avoids this result, and we must remember that while 

some ratio might be useful as a starting point in bail reform, it is the system 

that we put in place that will ultimately determine it. As noted by Tribe, ñthe 

final balance sheet obviously matters, but the process by which it is achieved 

matters more.ò
80

 The current money bail system, it is clear, has a process 

that leads to the current ratio in an unjust and arguably unconstitutional 
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fashion. To the extent that any future system uses the history, the law, the 

research, and the national standards to: (1) embrace the risk of release; (2) 

significantly limit detention by creating narrow detention eligibility nets as 

well as other limiting processes that also include due process hearings; and 

(3) move American culture toward a culture of pretrial liberty and freedom, 

we should not be surprised if the actual number of released defendants 

grows higher than expected.  

 

Thus, when re-drawing the line between pretrial release and detention, 

jurisdictions must remember that they should not necessarily aim toward a 

particular ratio of released to detained defendants, but rather let that ratio 

evolve through the creation of a rational and transparent process of narrow 

detention nets and limiting processes following the law and traditional 

American notions of freedom and liberty.  

 

What Else Do the Law and History of Bail Tell Us? 
 

The law and the history of bail are intertwined, with historical events 

providing the justification for new laws, and new laws, in turn, leading to 

historical events. Not surprisingly, then, the law underlying bail and certain 

historical events intertwined with that law tell us other important things 

necessary to consider when re-drawing the line between pretrial release and 

detention. Those things include, perhaps most importantly, Americaôs slow 

struggle with the limits of intentional and unintentional detention. The story 

of that struggle begins, once again, in England in 1275.  

 

The Big Rule  

 

As noted previously, ever since the Norman invasion, those administering a 

system of bail have been concerned with putting people in the right places. 

In 1275, the Statute of Westminster helped officials do this in England by 

setting out three criteria bail setters were to weigh to determine bailability: 

(1) the nature of the offense; (2) the probability of conviction; and (3) 

criminal history (or ñill fameò of the defendant, including whether he tried to 

escape).
81

 Importantly, these three elements determined bailability before the 

monetary condition (the only condition in use at the time) was set. As noted 

previously, once defendants were deemed bailable, they had to be released, 
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and thus England used a system of personal sureties and unsecured financial 

conditions to assure that defendants were, in fact, released.  

 

Englandôs notions of both unintentional and intentional detention were thus 

fairly straightforward. If bailable, few, if any, defendants were kept in jail 

unintentionally. On extremely rare occasions, defendants might not be able 

to find sureties, and if the official also could not persuade persons to perform 

as sureties in the case, the defendant would be jailed ñunintentionallyò ï that 

is, ordered released, but detained based on the inability to meet a condition 

(not so much inability to pay as inability to find anyone willing to be 

responsible for the defendant). Again, however, this was exceedingly rare, 

especially given the relative lack of mobility of persons, and the various 

social groups that allowed English bail setters to assign sureties in any 

particular case. Nevertheless, unintentional detention did happen, albeit very 

infrequently.  

 

Intentional detention of bailable defendants, on the other hand, was 

forbidden. Indeed, as noted previously, various attempts by English officials 

to intentionally detain bailable defendants (as opposed to unbailable ones) 

led to eras of bail reform and the creation of grand jurisprudential 

mechanisms ï such as habeas corpus ï that we take for granted today. This 

notion included trying to intentionally detain defendants through the use of 

unattainable financial conditions. Bail scholars have written little on the 

origins of the Excessive Bail Clause in England except to note that it was 

enacted as a reform due to bail setters using money to intentionally detain 

bailable defendants.
82

 Whether officials were simply setting the unsecured 

amount so high as to dissuade all sureties from performing the surety duty, 

requiring the defendant to promise an amount all knew was unattainable to 

him, or, while less likely and rarely in any event, attempting to charge an 

amount up front in secured form is not entirely known.
83

 In any event, the 

general rule in England was the same: bail set to intentionally detain a 

bailable defendant was unlawful, and bail leading to the unintentional 

detention of bailable defendants was incredibly rare. This made it possible 

for England to adhere to what this author refers to as the ñBig Rule:ò 
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because bail is release and no bail is detention, bailable defendants must be 

released and unbailable defendants must be detained. Indeed, this rule is so 

big that anything that interferes with it causes bail reform to happen. 

 

The Big Change (The American Overlay) 

 

When America was formed, it embraced Englandôs bail rules and 

administered pretrial release and detention in virtually the same way. 

Unbailable defendants were detained, and bailable defendants ï through the 

use of personal sureties and unsecured bonds ï were released. Exceptions to 

the rules were rare; as in England, most defendants found sureties and it was 

unusual for a person to have literally no one willing to provide the surety 

service.
84

 Moreover, as in England, virtually all defendants were released on 

recognizance, requiring only that the defendant or surety promise to pay the 

financial condition only upon default.
85

 Nevertheless, over time differences 

in beliefs about criminal justice, differences in colonial customs, and even 

differences in crime rates between England and the Colonies led to more 

liberal criminal penalties and, ultimately, changes in the laws surrounding 

the administration of bail.
86

  

 

On the other hand, while England gradually enacted a complicated set of 

rules, exceptions, and grants of discretion that governed bailability, America 

leaned toward more simplified and liberal application by granting a 

nondiscretionary right to bail to all but those charged with the gravest 
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offenses and by settling on bright line demarcations to effectuate release and 

detention. According to Meyer, early American statutes ñindicate that [the] 

colonies wished to limit the discretionary bailing power of their judges in 

order to assure criminal defendants a right to bail in noncapital cases.ò
87

 This 

ultimately meant that persons were declared ñbailableò in America prior to 

assessing any ñriskò beyond that solely associated with the charge.  

 

This is a fundamental point worth explaining. In England, the Statute of 

Westminster listed bailable and unbailable offenses, but bailability was to be 

finally determined by officials also looking at things like the probability of 

conviction and the character of the accused, which were, themselves, 

carefully prescribed by the Statute. Accordingly, there was, even then, 

discretion left in the ñbail/no bailò determination, which was ultimately 

retained throughout English history. America, on the other hand, chose 

bright line demarcations between bailable and unbailable offenses, gradually 

moving the consideration of things like evidence or character of the accused 

to determinations concerning conditions of bail or release, presumably 

assuming that those determinations would not interfere with bailability (or 

release) itself. 

 
Thus, even before some of Englandôs later reforms, in 1641 Massachusetts 

passed its Body of Liberties, creating an unequivocal right to bail for 

noncapital cases, and re-writing the list of capital cases. In 1682, 

ñPennsylvania adopted an even more liberal provision in its new 

constitution, providing that óall prisoners shall be Bailable by Sufficient 

Sureties, unless for capital Offenses, where proof is evident or the 

presumption great.ôò
88

 While this language introduced consideration of the 

evidence for capital cases, ñ[a]t the same time, Pennsylvania limited 

imposition of the death penalty to ówillful murder.ô The effect was to extend 

the right to bail far beyond the provisions of the Massachusetts Body of 

Liberties and far beyond English law.ò
89

 The Pennsylvania law was quickly 

copied, and as America grew ñthe Pennsylvania provision became the model 

for almost every state constitution adopted after 1776.ò
90

 The Continental 
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Congress, too, apparently copied the Pennsylvania language when it adopted 

the Northwest Territory Ordinance of 1787.
91

 

 

This was, indeed, a big change. England determined bailability by looking at 

the individualizing risk factors in addition to charge. Then, once deemed 

bailable, defendants were expected to be released. America simply labeled 

large classes of defendants ñbailableò and then told judicial officials that the 

individualizing risk factors could only be used to adjust the monetary 

condition of release. And this change ï what this author calls the ñAmerican 

Overlayò to English bail ï combined with the gradual decline of the death 

penalty,
92

 meant that virtually every defendant was considered to be 

ñbailable.ò This is what America wanted ï a very broad right to bail, so 

broad that even capital defendants might find release if the evidence were 

slight. Coupled with the ñBig Ruleò (discussed above), which forbade the 

detention of bailable defendants, the American Overlay to English bail law 

meant that virtually every defendant was meant to be released prior to trial. 

As in England, there were likely rare instances of unintentional detention 

when defendants were literally unknown to the communities in which they 

were accused, but the system simply did not allow for the intentional 

detention of bailable defendants.  

 

Such a broad system of release works only so long as defendants return to 

court in acceptable numbers, which apparently happened during the colonial 

period.
 93

 Gradually, however, America experienced a series of remarkable 

events that led to more than 150 years of struggle with both unintentional 

and intentional detention.  

 

Americaôs Struggle With Unintentional Detention
94

  

 

The first event leading to Americaôs struggle with unintentional detention 

(bailable defendants ordered released but unable to obtain release for 

whatever reason) was the slow decline and eventual disappearance of 
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personal sureties willing to take responsibility of defendants for no money. 

This, in turn, caused unacceptable friction with the ñBig Ruleò requiring the 

actual release of bailable defendants. There are many reasons for this, but 

the effect both in England and America was the same: without personal 

sureties willing to take responsibility over defendants, bailable defendants 

remained in jail, a condition that historically required correction. Thus, in 

England, Parliament passed laws allowing judges to release defendants with 

no sureties. America, on the other hand, made it legal to both profit and be 

indemnified at bail, essentially allowing the commercial surety system to 

operate in this country starting in about 1900. Unfortunately, and as noted 

previously, this changed how judicial officers set bail, from using mostly 

unsecured to mostly secured financial conditions, a change that only 

exacerbated the detention problem.
95

  

 

It was during the decline of personal sureties in America that judges also 

began experimenting with expanding the allowances for defendants to ñself-

payò the financial condition. And it was during this experimentation that 

judges began quickly to realize that very few defendants could personally 

afford financial conditions of bond in even modest amounts.  

 

It is precisely at this time that the Excessive Bail Clause could have been 

used to declare any unattainable financial condition to be unlawful ï indeed, 

such a declaration would clearly follow from a reading of the history and the 

law. Instead, however, to stem the tide of constitutional claims in the 

tumultuous period of declining personal sureties (and before formally 

ushering in the commercial surety system), judges created a line of cases 

holding, essentially, that the financial condition of a bail bond is not 

necessarily excessive simply because a defendant cannot pay it.
96

 This line 

of cases provided an expeditious solution to the immediate problem, and 

proved equally effective at stemming constitutional claims when the 

commercial surety system also failed to solve the issue of unintentional 

detention of bailable defendants. Unfortunately, however, this meant that 

unintentional detention ï a condition only very rarely tolerated in England 

and America until this time ï would now be tolerated in much greater 

numbers and, indeed, given legal justification. In short, so long as a judge 
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did not make a record to purposefully detain, detention due to the inability to 

meet a condition (so-called unintentional detention) was lawful, and 

considered to be simply an unfortunate byproduct of a system of conditional 

release.  

 

The United States Supreme Courtôs 1951 opinion in Stack v. Boyle did little 

to help the matter. While the Court in that case did equate the right to bail 

with a ñright to release before trial,ò and while, in his concurring opinion, 

Justice Jackson expanded on this notion to say that setting bail to assure the 

defendants remained in jail ñis contrary to the whole policy and philosophy 

of bail,ò
97

 the Court stopped short of saying that unattainable amounts might 

violate the constitution. Instead, it disposed of the case by merely holding 

that bail was not ñfixed by proper methodsò when the trial court set the 

financial conditions primarily based on the charge and otherwise failed to 

follow or allow any evidence concerning the Federal Rulesô individualizing 

standards for each defendant.
98

 At the time Stack was decided, the only 

proper purpose for limiting pretrial freedom was court appearance, and the 

only condition being used to achieve court appearance was money. And 

though the Court wrote that ñbail set at a figure higher than an amount 

reasonably calculated to fulfill this purpose [i.e., court appearance]ò would 

be deemed excessive, the Court did not define flight, did not say what might 

be ñreasonable,ò and did not in any way indicate intolerance for the 

historical aberration of unintentional detention. Even today, in courts across 

America, judges are allowed simply to declare an amount to be reasonable, 

and so long as they do not expressly say that the amount is designed to 

detain an otherwise bailable defendant, the resulting ñunintentionalò 

detention is incorrectly accepted as part of a rational justice system.  

 

Unintentional detention of bailable defendants led to the first generation of 

American bail reform in the twentieth century, and the Bail Reform Act of 

1966
99

 (and state statutes modeled after the Act) tried to reduce unintentional 

detention by focusing on alternatives to the traditional money bail system. 

The Act did so by encouraging release on least restrictive, nonfinancial 

conditions as well as presumptions favoring release on recognizance, which 

were based on information gathered concerning a defendantôs community 
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ties to help assure court appearance. In 1968, the American Bar Association 

Standards on Pretrial Release
100

 made numerous recommendations designed 

to reduce or eliminate the unintentional detention of bailable defendants. 

Unfortunately, to date no American state has incorporated the full panoply 

of laws, policies, and practices first articulated by these documents.  

 

Today, we are more concerned with the unintentional detention of so-called 

ñlowò and ñmedium riskò defendants. Unfortunately, that detention is made 

worse by our clinging to a system that uses money to intentionally detain so-

called ñhigh riskò defendants. Nevertheless, it is precisely our allowance of 

unintentional detention that has led to this cyclical abuse. By permitting 

unintentional detention based on such a loose standard as what a particular 

judge feels is ñreasonable assurance,ò intentional detention using the bail 

process by setting an unattainable money condition ï considered unlawful 

for centuries ï is now quite easily achieved.
101

 So long as the judge does not 

mention his intent to detain, bond amounts in the millions of dollars can be 

justified as providing reasonable assurance of court appearance and survive 

appellate scrutiny. The ability to easily detain using money, in turn, obviates 

any need to create a rational and fair system of moneyless preventive 

detention based on risk. And as long as money remains in use for high risk 

persons, it tends to bleed into cases in which defendants can be managed 

safely outside of secure detention. This is a cycle that must be broken.  

 

Accordingly, when re-drawing the line between release and detention, 

criminal justice leaders must be willing to fix a system that so easily allows 

the unintentional detention of bailable defendants.  

 

Americaôs Struggle With Intentional Detention 

 

As noted previously, America greatly expanded the right to bail to virtually 

all defendants not facing capital offenses, and also reduced the charges for 

which the death penalty might apply. It is fairly well settled among bail 

scholars that ñcapital crimesò exceptions to release were placed in federal 
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and state laws based on the assumption that defendants facing death were 

more likely to flee than those facing less serious punishment.
102

 Thus, 

America was used to the concept of intentional detention of capital 

defendants for risk of flight, but not for anyone else or for any other reason 

besides flight. Americaôs struggle with intentional detention started when the 

country began seeing unacceptable numbers of noncapital defendants 

absconding after release, and reached an apex when America began seeing 

unacceptable numbers of defendants committing crimes while on bail.  

 

Initially, the problem of flight was easily managed by judges simply setting 

unattainable secured money bonds while making no record of purposeful 

intent to detain; since unintentional detention was lawful, judges could 

simply make a record saying that the amount seemed ñreasonable,ò and 

appellate courts would typically uphold the decision by assuming the 

detention was unintentional.
103

 The problem became acute, however, when 

judges saw defendants absconding despite their best efforts to keep those 

defendants in jail. This is seen in cases throughout the latter half of the 

twentieth century, which reveal a slow erosion of the rule against intentional 

detention of otherwise ñbailableò defendants ï ultimately both for flight and 

public safety ï leading up to the Bail Reform Act of 1984.  

 

That erosion began with cases articulating the ability of judges to detain 

released defendants once a trial had begun to protect the judicial process.
104

 

For example, in United States v. Bentvena,
105

 the Second Circuit Court of 

Appeals reviewed the district courtôs decision to remand nine defendants 

who were perceived to be disrupting an ongoing trial. In its opinion, the 

Second Circuit recited a defendantôs ñabsoluteò right to bail justified by the 

presumption of innocence as well as the need for unhampered preparation of 

a defense, but then stated: ñOnce the trial begins, the right to bail is 

necessarily circumscribed by other pressing considerations,ò such as 

potential delay, the possibility of interfering with witnesses, and the 

investment of public funds ñthat demand that precautions be taken to ensure 

that the proceedings go forward and terminate with all possible dispatch 

consistent with due process.ò
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 See, e.g., Tribe, supra note 1, at 377-79, 397, 400-02.  
103

 Or, in a more nuanced argument, that the decision to release was intentional, but the actual release was 

neither intentional nor unintentional, as it was up to the defendant to secure the required sureties.  
104

 These cases are different from those in which a defendant is remanded after conviction or in which the 

defendant is detained as punishment through a judgeôs contempt power.  
105

 288 F.2d 442 (1961).  
106

 Id. at 444.  




