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Executive Summary

This papers designed to helpersonsraftand justifylanguagearticulating

who should beeleased and whdeuld beeligible for detentionn a

purposeful iror-out pretrial systerthrough a study ahe history of bail, the
fundamental leggbrinciples the pretrial research, and the national standards

on pretrial release and detentittndoes soin Part | by providing the

answers to a series of quesis that everyurisdictionshould be asking

before embarking on the task ofdeawing the line betweepretrialrelease

and detention. These questions, basetheriundamentals of bailange

from el emeNhtaar y s( ib.aa .l ,? 0 dad (dHowree.w,h aft
has America tr adiandhowdditlstugge withbathe d o6 f | i
uni ntenti onal and intention)adverdetenti c
practical (i.e.fi @n we use the results aftuarial pretrial risk assessment
instrumetswh en determining our detention el

Il n Part |1, the paper begins to answe:!
we change?0 It then ishotldbeouded bassess hr ee
any proposed model for-grawing the line btween release and detention.

Il n Part [ 11, the papietrhipsr oapuotsheosr 6as fanot:c
purposefully redrawing the line between release and deteritibased on

the history, the law, the pretrial research, and the national standards on

release and detention, and then, in Part IV, the paper th@gdsoposed

model up to the three analyses. In Part V, the paper operationalizes the

concepts from the proposed model into sample templates designed to

illustrate how a jurisdiction might phrasertain crucial elements contained

in the model. And finally, once this-drawing of the line between release

and detention is done, Part VI of the paper articulates notions that should be

a part of any state bail legal scheme in order to make the maetion

work. The proposed model can be accepted or rejected by American

jurisdictions. Nevertheless, any different model should be subjectethéw

the same oamore rigorous justification process as is provided in this paper.

This paper is likelyseful to allpersonseeking answers to questions
surrounding pretrial justice today. But it should be especially useful to those
persons wharetaking pen to paper to-write their laws to determine

whom to release and whompotentiallydetain pretal i essentially, to re

draw the line betweepurposefurelease and demtion.



fModelo Bail Laws: Re-Drawing thelLine Between
Pretrial Release and Detention

A Breventive detentidis a phrase that could have been coined on
Madison Avenue, and raisessasiations of rationality and
i mpartiality and common sense and

Caleb Foote, @mments on Preventive Detention

Preface

For some time now,gople in the national pretrial justice movementeha
been discussing the idea of writing a documentuieting jurisdictions on
changes to their lawduring this generation of bail reform. During those
discussionsl, had thought that such a document would need tadsedibly
detailed and comprehensive, full of extensivard-choiceexamples from
current gate laws to provide various alternatives in phrasing to reach some
objective. | thought that America could wait for such a document, which
would meticulously describimose choices, amghrse and reflect on the
variousavailable alternative$.was wrongfor two reasons

First, | waswrong because the bail reform movement is moving far too
quickly to wait any longer for guidance. States are changing fundamental
aspects of their release and detention laws, including their constitutional
right to bail provsions.Additionally, gates are making comprehensive
changes to their statutes and court rudesl theyare doing so rapidly, and,
in many ways, somewhat in the dark.

Second, | was wrong for thinking that most of the current laws from which |
wouldcrd t a fAmodel 06 were |l egally defensi'l
paper, the more | ¢ ameurrantbail lavesisuffexr v e t ha't
from numerous and often fatal flaws. Most release provisions fail to ensure

release; most detention provisiarecurrently unjustified, do not

necessarily reflect those whom society desires to detairfasnchen held

up to the federal model reviewed by the United States Supreme Court in

1987 Indeed, théederal modeitself is now likely unjustifiable and has

largely failed to limit detention to constitutional leveidore importantly,

most of the assumptions underlying our current bail laws have now been

shown by the research to be faulty assumptidnosordingly, this paper is

9



written to provide at least sonmatial guidance for jurisdictions seeking to
make changes to their bail laws a clean slate

For several years, people like im&ve focusegrimarily on helping

jurisdictions to change their policiasdpractices concerning pretrial release

and detenon. As jurisdictions began making those chanpesiever they

quickly learned that many of their existing laws actually hindered creating

rational, fair, and transparent release and detention sybtsed on legal

and evidencdased practice§ hus, noso verylong ago, we added balil

laws to the list of things that jurisdictionsight needto change. Now that

they aremaking those changgethis papeattempts tanswer thenevitable
guestliforwe ithange, to what do we chang

In no way should tlsi paper be used as justification to slow down the
national bail reform movement. Even though some of these concepts are
complicated, they do not dimsh the need for extensive pretrial justice
reform work toappropriatelyrelease more defendants pretrialinfuse
research into the bail system, and to reduce or eliminate secured money
bonds.States can do significant work lobgforethat workbeginsto require
answers to thguestions posed in this papBail reform exists on a
continuumwhich isadvarted incrementallys states become more
comfortable withmore complicatedonceptsAt some pointhowever,

states will be forced into the weeds, so to speak, of determining the details of
a rational, fair, and transparent release and detention sytepaper is
designed to cut through those weeds, and, hopefulfgdelerate

completion otthis generation of bail reform.

Introduction

In the movie, The Big Shomfichael Burry(who famously shorted the
Americansubprime mortgage market2907whenhe predicted that a
housing bubblevould burs), is talking toLawrence Fields (his boss at the
hedge fund)and tellsFields that heees he housingbubbleand its eventual

crashFieldssaysi No one can see a bubble. That
bubbl eBuwyr #&pd i es, fAThatdéds dumb, Lawren
mar kers. o The same is true in bail ref

showing the need for bail reform, and when these markers lexilsteform
becomes inevitable.

10



We are currentlyitnessing the inatability of thesoc al | ed At hi r d

generation of baill reformo in Ameri
generation$ indeed, if you look at all instances of bail reform over the
centuries in both America and Englainglou will see that the same mamis

leading to changes in those eras are leading to changes we see today. Those

markers, which include garehanging pretrial research, a meeting of minds
over the need for reform, and, most importantly, interference with our
underlyingnotions of both redase and detention, tell us that bail reform is
not merelysome fleeting and quickly dissipatitgnd among just a few
states. No, bail reform isnavoidableand will happen in every state in
America.lf it does not come from states desiring to chamgtheir own it

will come from states being forced to change by the courts, which are
increasingly requiring jurisdictions to follow fundamental legal principles
andto justify their release and detention schemes.

The certainty of bail reforns made moreonsequential when one learns

that the only way to movéiroughthis generation of reform (and, indeed,

the only way to avoid future generations of reform) igetthink and re

articulate answers to tlbreefoundational questi@concerningoretrial

systems across America, whiehr whoni should weaelease fiwhom
should we detain, o ®&ighinoWi,mosw s houl d
jurisdictions are releangthe wrong persons, and the essence of bailmefor

in this generation is a move to rational, fair, ath$parent systems that
purposefullyputthe right persons in the right places pretrial. To do that,
jurisdictions must examine the very cornersgoietheir bail laws the
foundational pillas that expressvho is eligible for release and who is
eligible for detention. All states have such expressions, yet virtually all states
have been ignoring those expressions for dec@dmsng other things, this
generatiorof reform is forcing states tmove from systems in which money
determines release and detenttandomly to systems in which judges make
intentionaland unhinderedrelease and detention decisions. To do thes,
statesmust, in the first instance, set out clearly who should be released and
who should beligible for detentiorbased on American tions of freedom

and liberty

c a.

Socall ed Aimodel 0 bail | ayussdicdankeas s o me wh a

decided whom to release and whom to detain, model laws simply make this
happerby using legal and evidend®sed practices to achieve the
constitutiondly valid purposes of baireleasejand no baildetention) But
re-drawing that initial line between release and deterition more

11



importantly, designing a faandrationalprocess thatltimatelyleads to
particular lines being drawn is deceptivey complex.The processequires
knowing something about the history of bail in both America and England,
its fundamental legal principles, and the pretrial research, especially the
research on risknd risk assessmetit requiresunderstanding why we even
have a thing called piral release to begin with, and it requile®wing

both thepositive and potentially negative consequencegtempting to
replae our currenthargebasedsystems witlsystemshat identify
defendants in varying degrees of risksed oractuarial pretrial risk
assessment instrumentts this generation of bail reform, jurisdictions are
tempted to completely replace their chabgsed schemes with-salled

risk based oneisto dump risk into their chargeased constitutions and
statutes’ but this paper explains why that temptatioovsrly simplistic

For example, @ositive consequence ofoving toward aisk-based orisk-

informed release and detention process is tlzantbringus ever closer to

knowing theanswers to thtwo essentiaguestiongor determining whn to

release and whoto detain())iHow ri sky is this persor
for what ?0 These questions have been t
since a thing called bail or pretrial release was cdedtgou know that a

person is high risk to comming crime while on pretrial releasgou can

begin topurposefullyrespond to that risk. But that is only half of the

inquiry, because that same person may be high risk for comnottiga

relatively lowv level offense, such as trespassing or loitering. Likewise, there

is value in knowing that, although a persoh ia b e | lewdrisly, bis ofi

her failure might leadalbeit perhaps rarelyp a violent crimeActuarial

pretrial risk assessmeimistrumens are getting very good at telling us the

answer to question number one, andalg now beginning to tell us the

answer to question number two. In the future, the answéathauestions

will only become clearer.

Nevertheless, a potentially negats@sequence of usingtaarialpretrial

risk assessment instrumergghatwe can actually make things worse by

essentially lab@éhga | | defendants as Arisky, 0 sor
in the past withouumping over certaimental hurdlesin the st

defendants were charged with crimes, and American jurisdictiengd

those crimes as proxies for risk dvaked entire release and detention

systems on assigrgmrmoney to those charged crimes, which did not always

result in the intended ior-out placementlin a traditional money bail system

based on charge,wasnot so much the defendant wivasrisky, it wasthe

12



charge, and the charge deterndittee price to gain freedorithe system

was based on certain flawed assumpti@ush as that high levebfcrimes
equaled high levels of ridk commit the same or a similar offense while on
bail), but those assumptions broadly kept judicial officials from thinkinadg

all defendantarerisky. Today, enpirical risk assessmentone of the
hallmarks of tis generation of reforri places the emphasis on the
defendantand no defendant is immune from its label of risk. In this new
world of risk assessment, one can literally go out on the streets of any city
and show that 100 random pedestriaresall riskyat vaying levelsi from
extremely low to extremely highbefore they have evdseen accused of
commiting any offenseThis begghe question: since everybody is already
risky, at what point do we begin assessing it? Where do we draw the line?

Labelingcitizers as risky reminds us Harvard Law Professor Laurence

T r | largcalatedfearof allowing the government to incarcerate people for
something they may or may not do in the future. Tribe widt€:h r ough o u't
history, governments have been tempteéstablish order by identifying

and imprisoning in advQutesmplgl | | i kel y
empirical risk assessment helps with idesmtif§ and smootimg the resulting

detention of persons once they haaeght the attention of the government

for any reasonMoreover, acording to Tribe,le potential harmgenerated

by a system ofletainingso-calledrisky individuals is exacerbated by the

built-i n bi as toward ever more detention.
[released] persons will seem to valielaand will indeed augment, the fear

and insecurity that the system is calculated to appease h e fiBut witeh e

the system detains persons who could safely have been released, its errors
will be?limvatsheér ewdr ds, @At haegflyegree to
detain defendants is unknowable because their decisions are

6unf al SAcdoidiagty)despitthdner i cad6s tgwaddmaael s hi f
preventive justice systenver the last several decaggsidamental

American legal principlemust be upheldsconstant remindetto limit

! Laurence H. TribeAn Ounce of Prevention: Preventive Justice in the World of Jatohédl, 56 Va. L.

Rev. 371, 376 (1970) [hereinafter Tribe].

%1d. at 375.

3 Jeffrey Fagan & Martin Guggenheifreventive Detention and the Judicial Prediction of Dangerousness

for Juveniles: A Natural Experimer@6 J. of Crim. L. and Criminology 41528 (1996) [hereinafter Fagan

& Guggenheim] (quoting John S. Goldkanilanger and Detention: A Second Generation of Bail Reform,

76 J. Crim. L. & Criminology 1, 28 (1985)) [hereinafter Goldkanggle alsdHarvard Law School

Criminal Justice Policy Prograrivloving Beyond Money: A Primer on Bail Refom2 0 1 6 ) at 19 ( A[ |
al most all 6high riskdd defendants are detained, it
receive that designation act ual IteyHatvardLaw Schhogth r at es o
Primen.

] f
b €
f
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pretrial detention and tembrace the risk inherent in pretrial release, just as
we have chosen to accept some risk of ciimt@e first instanc®y relying

on the moral deterrence of clearly articulated laws to governiuma
behavior.

The move from a charge and mo+d®sed system to one informed by risk
and using little or no money thus requiexdéensivesafeguards designed to
assure Americans that things will not be made wtimsmighmore
purposeful practicethat nondtelesdead toover-detention These
safeguards are best placed in our state constitutidosuments that, unlike
statutes, Aought to state rules not f (
e x pandi n'@utWwhereverithey.erist, it is imperativhat theydo,
indeed exist. At the very least, thesafeguardswhich are rooted in
fundamental notions of American libertgquire any changes to our balil
laws to have jusfication in the history, law, or research. Th@guire us to
create imits or floors, crimes for which pretrialetention is never allowed,
and for whichrisk assessment either sought nor usednd theycaution

us to ensure that infusing the concept of actuarial risk doelmitish
traditional legal principles creating antblding the right to releasand
requiring that pretrial libertpe fthe normo’

This document is designed to h@lpisdictionscraft languagdo determine

who should beeleased and whdweuld beeligible for detentiorso that
traditionallegal princiges at bail are nagroded oerased.tldoes son Part

| by providing the answers to a series of questions that gwesgiction

should be asking before embarking on the task-dfagingtheline
betweerreleaseand detentionThese questiondasedn the history of bail,

the law, the pretrial researadmd the national standards on release and
detentiomr ange fr om e Wahebald a sgnmewhat. e . , A
complicated (i,efiHow has Ameri ca tr adandhawonal | vy
did it strugglewith both unintentional and intentional detention for
noncapi t al)todenpectidab(ire fiCarPwe use the results of
actuarial pretrial risk assessment instrumevtien determining our
detention eligibility net?0).

“ Benjamin N. CardozdThe Nature of the Judicial Procesz 83 (Yale Univ. Press 1949). Fodpe states

have right to bail provisions in their constitutions. States without such constitutional provisions still attempt

to articulate who should be released and who should be detained in their statutes, and these states should

similarly understand a need to guard certain fundamental American principles of freedom and liberty from

slow but significant erosion.

®See United @tesv. Salerné4 81 U. S. 739, 755 (1987) (fAln our societ
prior to trial or without trial is the carefully | i mi
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In Part Il, the paperfgei ns t o an s wléwe chamge, togqvbaed®t i o n ,
we ¢ h dtthgnenfodluceghree analyses that will be used to assess any
proposed model for rdrawing the line between release and detention.
Partlll,thepaper pr op opsoeess tai $ ma dieniptoat 6 s a
purposefullyre-drawing the line between release and deteritibased on

the history, the law, the pretrial research, and the national standards on
release and detentioand thenin Part IV,the papeholds that proposed

model upto the three analysels PartV, the paper operationalizes the
concepts from the proposed model into sample templates designed to
illustrate how a jurisdiction might phrase certaracial elementsontained

in the model. And finally, once this-drawing of the line between release

and detention is don@art M of the paper articulates notions that should be

a part of any state bdégalscheme in order to make thedel provision

work. The proposed model can be accepted or rejected by American
jurisdictions. Nevertheless, any different model should be subjected to the
same ol more rigorous justification processiaprovided in this paper.

States reading this document will likely arrive at a few basic conclusions.
First,the idea of simply movinfom a chargéased to a riskased system

of release and detention is deceptively complex. Second, the history, the law,
the research, and thetional standards nonetheless point to an anfwver

how charge and risk can-exist. Third, and most importty, this answer is

one that can make this the first generation of bail reform in America that
ultimatelysucceeds. The solution is not easy, and requires certain pre
requi sites (such as the elimination of
likely extremey minimal level ofre-allocated resourcgsNeverthelesst is

a solutionwith the potential not onlyo completethis generation of reform,

but alsato largely eliminate the need for reform in the future.
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Part | T General Questions and Answers Cocerning
Pretrial Release and Detention

What is Bail?

The principle motive for writing the National Institute of Corrections

document titledFundamentals of Baif was to arrive at an accurate

def i ni t i o ntoartitulat® b anivdrsally taumgbose of balil.

Knowing the proper definitions of terms and phrases at bail is fundamental

to American bail reform, and yedgross America, states have struggled with

varying definitiondeading to improper statements of purpose. These

variationsand inproper statements turn,havecausedonfusion within

the national pretrial justice movemeiihis confusion can be erased

however simply by studying the other fundamentals of Ibathe history, the

legal foundations, the pretrial research, and #t®nal standard$ndeed,

when one studies thos¢gherf undament al s, one quickly
definition and purpose: bail is a process of conditional release and the

purpose of bail is to provide a mechanism forreleasg ust as fino ba
process of detention with a purpose to provide a mechanispotential

pretrial detentionThe Fundamentalpapersuns up its justification for

defining bail as a process of release as follows:

Legally, bail as a process of release is the only definiiah t

(1) effectuates American notions of liberty from even colonial
times; (2) acknowledges the rationales for state deviations from
more stringent English laws in crafting their constitutions (and
the federal government in crafting the Northwest Territory
Ordinance of 1787); and (3) naturally follows from various
statements equating bail with release from the United States
Supreme Court frorynited States v. Barb@ndHudson v.
Parker,to Stack v. BoylandUnited States v. Salerno

Bail as a process oélease accords not only with history and

the | aw, but also withthenyhol ards de
Highmore defined bail a8he means of giving liberty to a

prisonerdand in 1927, Arthur Beeley defined bail as the release

of a person from custody), he f eder al governmentoés

® SeeTimothy R. Schnackdsundamentals of Bail: A Resource Guide for Pretrial Practiéicnand a
Framework for American Pretrial Refor(hIC, 2014) [hereinafter NIGundamentals
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(calling bail a process in at least one document), and use by
organizations such as the American Bar Association, which has
guot ed Bl ac k 66sdefinisowof Bail as &prooessa r y
by which a person is released froostodyd States with older

(and likely outdated) bail statutes often still equate bail with
money, but many states with newer provisions, such as Virginia
(which defines bail adhe pretrial release of a person from
custody upon those terms and condsiepecified by order of

an appropriate judicial officé; Colorado (which defines bail

as security like a pledge or a promise, which can include release
without money), and Florida (which defines bail to incldaley

and all forms of pretrial releaéhave enacted statutory

definitions to recognize bail as something more than simply
money.Moreover, some states, such as Alaska, Florida,
Connecticut, and Wisconsin, have constitutions explicitly
incorporating the wordreleaséinto their right to balil

provisions’

Mostrelevant to this papehowever, ighat baildefinedas a process of

release is the only definition that allows jurisdictions tamgculate their

release and detention processes without confus®noted above, nsb of

that confusiorcomes from the fact that many people (indeed, many courts

and legislatures) define bdil one of its condition$ money. And although

defining bail as monelg understandable based on the fact pnamising to

paymoney was the sole means of effectuatgigase with goal of court
appearance for nearly al/l of bail 6s 1,
Quite simply, noney is a condition of blawith a different purpose

Defining bail as money causes confusespeciallywhenjurisdictions are

confranted withb a i histérg (which tends to define it as release), the law

(with multiple court casesncluding U.S. Supreme Court casésscribing

bail as a process or procedure of release),ammee st at eds own ri g
provision(whena statedefn es bai |l as money but none:
bail o in its laws, i1t is inherently c
eliminating money. Because understanding the history, the law, and the

researchs crucial toboth understanding current law as welt@se-drawing

the line betweepretrialrelease and detention, itimportantthat

jurisdictions understand that these three areas of knowledge@aint

"1d. at 113.
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universally true definition of baibnce againbail isa process of conditional

release, and thaurpose of bail the reason we havelitisto providea

mechanism foconditionalrelease. Wen people speak of eliminating

money at bail, 1t in no way erodes on:¢e
money at bail woul@ctuallygive meaning to the right release

Jurisdictions should not be alarmed when their own laws define bail as
money but knowinghow their definition differs from the legal and historical
definition will only helpthem when thegeekto improvetheirlaws®
Accordingly, wherre-drawing the line betweepretrialrelease and
detentionjurisdictions nust remember that baihleangelease, and that
pretrial release ismbedded imur American system of justice.

What is the Right to Bail?

It follows, then, that the right to bail,henever it is articulated, should be
read to mean a right to relea3éis is true from a study of thieistory, as
historical documents repeatedly refethe right tobail as a right to release
and of the law, asven the United States Supreme Courtdtpgated the
Aright to bailo with Athe right to rel
freedom bef dTheisdfficultto uoderstandndayonly
because the right to actual release in Amdraesbeen eroded to the point
where people simplgio not think it exists. Nevertheless, ever since the
Norman Invasionin both England and Americaalling persongailable
always meant that they were to be releabatbed keeping a bailable
defendant in jaiinterferes with one of our underlying naris of release,
which, asalluded to previously,is a marker of bail reforrt.

In the 1960s, the federal governmé@md possibly some statdsgan
slowly to recognize the need forore preciséerminology. The Act of 1789
spoke of nadetbmdintstd bailnegcept far thbse charged with
capitl offenses:! Later articulation®f the right as note by the Supreme

8 For example, after an approxi mately 18 month compreh
legislators changed the statutory definitiof bail, which had defined bail as an amount of money, to better

reflect legal and historical principles of release and freedom.

° Stack v. Boyle342 U.S. 1, 4 (1951). Likewise, the Courtunited States v. Salerrfms noted that

fi | i biearstaty titained only through releasds the essence of the rigtee481 U.S. 739, 755 (1987).

19'5ee generally\IC Fundamentals, supraote 6,passim.

" SeeTheJudiciary Actof 178 A An Act to Establish the Judi3ci al Cour
The Judiciary Act provided a detailed organization of the federal judiciary that the constitution had

sketched only in general terms. Section 33 of the Act
shall be admitted, except where the punishmeay be death, in which cases it shall not be admitted but by
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Court inStack v. Boylestill spoke of anoncapitad e f e rs dghtriotbé

fadmi tted to bai?lnd%G hoiveverhetBail Refarm vi ct i o1
Act begamtrendtowargg r adual | y using the word fir
discusing the right involved and by 1984 Congress explained that it had

replaced the worébailo with firelease throughout théBail Reform Act of

that yearto avoid what hathecome apparent confusion over the usthef

tebmibai |l 6 in a system of various modes
recognizance or nefinancial conditions?

Amer i c a 0dits endesstandimgthdiail is or should beelease

means that peoplaten incorrectly tatethat the right to bail is a riglunly

to haveo n econditions set, a statement that merely reflects the poor state of
bail practice in America today and that runs counter to the law and the
history of bail.To articulatethat oni/ a certain group is eligible for

detention, but then to allow for a sizeable number of defendants outside of
that group to be detainédl facti whether intentionally or unintentionally
because they cannot meet the conditions of releasléely unlawful, and

should at least be considered an egregious aberration to legal and historical
notions surrounding pretrial release and detention.

For purposes of this paper, however, the reader shauleinberthat we are
discussingurisdictions purposefullyand justifiably rearticulatingwhich
defendantshould beeleased andhich should beletainedWe are

discussing jurisdictionseformulating that determination a generation of

reform interested imdividual risk,and therenacting provisions tensure

theimmediate effectuatn of the purposefudecision primarily byusing

legal and evidenebased practicesnd byeliminaing barriers to either

release or lawful detentioffhus,even though it is important to equate bail

with rel ease ewhoeimndespecially wherccansdltingr

legal or historical documents to guide any reform effbitss best for

jurisdictionst o refrain from using the somewh
Ano bail 0 and to si mplAswileeshmwn t o r el e:
later, once a state hamgticulated itdetention eligibility net, it is safe to then

the supreme or a circuit court, or by a justice of the supreme court, or a judge of a district court, who shall
exercise their discretion therein, regarding the nature and circumstancesféémise, and of the evidence,
and the usages of | aw. 0

12 5eeStack v. Boyle342 U.S. 1, 1617 (1951).

135eeBail Reform Act of 1966, Pub. L. 8965, 80 Stat, 214 (1966) [hereinafter 1966 Act]. For example, in
Section 5(a) the Aotsectioaa0dl, of tifleTL8, &nitédiStatestCode,dsramended ey
striking out "or bailed" and inserting in lieu thereof "or released as provided in chapter 207 of this title."
145, Rep. No. 9825, at 4 (1984).
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saythat the remainder of defenda@s well as many within the nethould
enjoy a right to actual release. If done properly, the right to repeas®l
canbe mademeaningful in America once again.

Accordingly, when redrawing the line betweegpretrialrelease and
detentionjurisdictions nust remember that the right to bail in Ameriees
always beeintendedo mean a right to actual release.

Why Do We Even Have A Right toBail, or Release? What
Keeps Us From Simply Detaining Everyone Prior to Trial?

The answer to this question comes partly from history and tradition, and
partly from the law. Historically,\v&n beforghe Statute of Westminster in

1275, per sons facing criminal charges wer
or fAunbail abl édhelSmtatea Wastminsteucsdifiedrthat
tradition, and expressly articul ated t

had to be released, justasshe def endants deemed HfAunba
detained. The reasons for release in those times were not necessarily the

reasons we cite today. For example, release to personal sureties was often
desirable irthirteenthcentury England due to the lackaufeaatejails, and

the process of suretyship was designed to continue to exert control over a
defendant beyond incarceration. It was later in America that the right to

release begainding its foundatioron concepts of liberty and freedom.

In the centuriebetween 1275 and the 1700s, any efforts on the part of

government officials to detain otherwise bailable defendants led to reform.

For example, a stated purpose for the creation of habeas corpus in 1679

often called the #Gr@&taimpoNdnced ivastoi n A mer |
provide a remedy to dePrsondmesachsasesvho we'
where byLaw theywereb a i | & Thé Excessive Bail Clause, when

enacted in England, was in responsgitticial officials settingthe financial

condition in amountdeading to the de facto deniail bail, or releasegs a

way of avoiding the provisions of habeas corfus.

15 See generallNIC Fundamentals, supraote6, at 3356.

®SeeJune Carbonseei ng Through the Emperoroés New Clothes: Re
Administration of Bail34 Syr. L. Rev. 517, 528 n. 53 [hereinafter Carbone] (quoting The Habeas Corpus

Act, 31 Car. 2, c. 2 (1679)).

"See . at 52828; William F. DukerThe Right to Bail: A Historical Inquiry42 Alb. L. Rev. 33, 66

(197778) [hereinafter Duker]; W. Holdsworth, A History of English Law, Vol. 9, 1'88(1965)

[hereinafter Holdsworth], found &ttps://archive.org/details/historyofenglish09holduoft
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The tradition of calling persons eithiyailabled or filunbailable and then
making sure that bailable defendants obtained actualsefellowed into

the Colonies, and quickly became Americanizedhree ways: (1) the
purposes for release became more associated with liberty and freedom; (2)
the right to release was gradually expanded to virtually alhdefgs;and

(3) likely most mportantly and discussea greater detailaterin this paper

the right was bestowed upon defendants before looking at any of the
traditional English factorg such as the weight of the evidence or criminal
historyi used to determine bailablility in theountry™®

In sum, having a mechanism foretrialrelease in a justice system

resembling our own was a part of English tradition for centulti®gs built

upon and molded by other monumental jurisprudential phenoaraha

documentssuch as the Magnaa@ta, habeas corpusnd due procesandit

was adopted bymericabut expanded ttetterreflect purely American

notions of criminal justicdndeed, in a&omprehensive article on the right to

bail, authoMatthew J. Hegreness uses both tradifionlud ng Amer i cads
long tradition, until only recently, of upholding the right to releas®) the

law to, among other things, argue tbxistence ofhroadi c onsensus ri g
to bail o that exi st svenwhenhbratidulatddeadde r a | é
despie even significantecent erosiof’

The law, too, has grown fosterthis traditionof pretrial releasego
articulate it, and, until very recently, to protec(tting descriptions of the
bail process from William Blackstone, whose Commentaries®hdlws of
England influenced our Founding Fathers as well as the entire judicial
system and legal communiguthor F.E. Devinarote that denying the
release of bailable defendants during the American colonial periodseHs
considered to be a crifiéMoreover, naintainingthe processf bail as a
mechanism of release was mentioned in Supreme Court opofitmes
nineteenth and twentieth cents; with perhaps théollowing as thebest
known expression of our continued protection of a right to release

The practice of admission to bail, as it has evolved in Anglo
American law, is not a device for keeping persons in jail upon

18 SeeCarbonesupranote16, at 529548.

1 SeeMatthew J. Hegrenesd, mer i cad6s Fundament al GSSA@ LMR@Nn908 hi ng Right
(2013).

“F.E. Devine,Commercial Bail Bonding: A Comparison of Common Law Alternatate$ [hereinafter

Devine] (citing William Blackstone, Commentaries on the Laws of England, at pp. 29972@5hitty ed.

(Philadelphia: J.P. Lippincott, 1857) (Praeger Publishe/&1 )9
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mere accusation until it is found convenient to give them a trial.
On the contrary, the spirit of the procedure is to enalele tio

stay out of jail until a trial has found them guilty. Without this
conditional privilege, even those wrongly accused are punished
by a period of imprisonment while awaiting trial, and are
handicapped in consulting counsel, searching for evidence and
witnesses, and preparing a defense. To open a way of escape
from this handicap and possible injustice, Congress commands
allowance of bail for one under charge of any offense not

puni shabl e by death . : . providing
offense not pnishable by death shall be admitted to
bail 6 . . ."before conviction.

In the 1895 case ofCoffin v. United StatesheUnited States Supren@ourt

wrote that the presumption of innocericiie principle that says, for the

most part, that defendants da h@ve to prove their own innocerices

faxi omatic and el ementaryo td> the admi
This language might bmere surplusage to the current discussion weret it

for the fact that th&uprene Court has cited the presumption nhocence

as a primary reason that we have a right to release to begin witadkv.

Boyle theCourt wrote:

From the passage of the Judiciary Act of 1789, to the present
Federal Rules of Criminal Procedufederal law has
unequivocally provided that person arrested fomancapital
offense shall be admitted to bail. This traditional right to
freedom before conviction permits the unhampered preparation
of a defense, and serves to prevent the infliction of punishment
prior to conviction. Unless thisght to bail before trial is
preserved, the presumption of innocence, secured only after
centuries of struggle, would lose its mearfihg.

Although there is unwarranted confusion over the presumption of innocence
at bail** one concept should be clear: whiecomes to the right to baiil
l.e., the right to freedom before convictibione reason that we even have it

L Stack v. Boyle342 U.S. 1, B (1951) (Jackson, J. concurring).

2 Coffin v. United State456 U.S. 432, 453 (1895).

% Stack,342 U.S. at 4 (internal citations omitted).

% See The Presumption of Innocence at Bailnd athttp://www.clebp.org/images/109-
2016 _presumption_of_innocence_and_bail.pdf
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IS to maintain the presumption of innocence, a principle axiomatic and
elementary to our system of jusicrhis notion is evidenh Justice

Rehn qui st 6 s Uniied Statas v. Salernm which even while
upholding a federal bail scheme allowing for increased detentiomnnaial
defendants fothe purpose gbublic safety in addition to court appearance,
the Justicanonetheless wrote thatl i biearstiatg necessarily obtained
fromactualreleasei s t he Ame?®i can fAnorm. o

In Coffin,the Supreme Court wrote that it was precisely the fact that the
presumption of innocence was so elementary and universal that instances of
neglecting it inparticular casewererare?® The same is true of the right to

bail or releasewhere we simply do not see states attemptitentionallyto
eliminate orimit the right to only a few casdmstead, the right has eroded
primarily throdgehhtiwmi mfaghntaicoe e le dd e
law or tradition in other countries not to provide some mechanism for

pretrial release, but not in America. Thuss tssue today is not whether we
havethe right,because clearly we do. The issues, instead, afeltv (1)
determining who, exactlyan andgshould be given a right to releasghin
constitutional boundariegand (2) once given, how to make sure that the

right remains meaningful.

Jurisdictions should look at the right to bail or release as anooff®f the
American principle of allowing clearly articulated latsgovernfree

persons in &riminal justice system. Articulating those laws means that we
leave it topersongo reject tlose laws atheir peril,andyetto remain free

from governmentriterference so long as they are followed. Because persons
charged with crimes maintamany, if notvirtually all of their constitutional
rights, thevast majority of these persongme(and aremeant to remain free
until the law has formally adjudged thguilt.

Accordingly, wherre-drawing the line between pretrial release and
detentionjurisdictionsmust remember that we have a right to baillelease
because it is fundamental to otlmportantAmerican notions concerning
liberty and freedomWe have the right due to tradition and history, but also
due to the law. Unlikegstconviction release into the communibyough
legal mechanisms such as probatwhich states could eliminate altogether,
a right to pretrial releasa America @annever beabolished.

% United States v. Salernd81 U.S. 739, 755 (1987l our society, liberty is the norm, and detentio
prior to trial or without trial is the carefully limited exceptiojd
6 See Coffin156 U.S. at 4558.
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Does Having A Right To Release Pretrial MeaiThat We Have
to Take Risks and Expect Some Failures?

Though not easily understood by matoype an American enjoying the
presumption of innocence and the right to release before trial riresdve
mustabsorb some amount of riskid thus to expect some failure pretrial

The entire American criminal justice system is based, in large part, on taking
risks. In America, rather than giving the government unlimited powers to
protect the public, we havmstead, only allowed limited government

Il ntervention by wusing Athe moral and ¢
particular acts as criminal and which punish all who violate their

pr os cr i Alowing enly limited government intervention inevitgbl
means thaAmerican societyakes risks each day anthat wecanmost
certainlyexpect failureNevertheless, we choo#tgs system to maintain our
basic American freedoms as articulated in our founding documents. This is
iImportant to remember: ofwndanentalnotions of what it means to be
Americars mean thatn thesubstantiveriminal lawwe have to takesks

on people that can lead sometimes to even catastrophic failure. To enact a
system designed to eliminate that risk would undoubtedly aftgreodeour
American identity.

The same is true in bail or pretrial releasdiM/tracing the roots to the

presumption of innocence from Greek and Roman times, the Supreme Court
connectedhat principlet o what i s known as Bl ackstc
maxim that'the law holds that it is better that ten guilty persons escape than

that one innocent suffef*This articulation ofratio is a quintessential

statement about accepting risid in the context of the criminal laisays

that we must embradhe risk inherent in freedom, and that the government

may not do things to people fAjust to 1
wrongdoersAnd thus it is fitting that in his concurring opinion$tack v.

Boylei the case articulating a right to release in otdaiphold the

presumption of innocendeJustice Douglas wrote:

Admission to bail always involves a risk that the accused will
take flight. That is a calculated risk which the law takes as the

" Tribe, supranotel, at 376.
28 Coffin v. United Stated56 U.S. 432, 456 (1895) (quoti@dBl. Com. c. 27, margin p. 358see also
What Do Rabs Have to Do With Thisnfra.
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price of our system of justice. We know that Congress
antidpated that bail would enable some escapes, because it
provided a procedure for dealing with thé.

When he wrote this language, the only constitutionally valid purpose for

limiting pretrial freedom was court appearance. Today, Justice Douglas

would doulless write that risk of new criminal activity, too, is a calculated

risk takenat bailto protect our system of justicoo often in this generation

of bail reform we have focused on assessing and managingf flgiht and

dangerversus embracing thesk of releasgand we have seen entities

claim ng that Arisk assessmento wil/ k
But the fact is that we have had ri sk
methods ofissessingertainrisksaresimply superior t@anything done

previously.

Instead, hhe truesolutionto our pretrial crisis is to understand that risk is
inherent in bail, and thubatwe cannot, consistent with fundamental
American principles, be risk averse. Risk assessment and management are
important, but less so than the need to embrace the risk inherent in releasing
people pretrial to begin with. For the same reasongytharnment agents

do not roam the streets seeking to assess and detaimthoseve think

might violate some substantiverainal law, wealsodo not maintain a

similar systenwithin bail, but instead rely mostly on deterrence and the
threat of sanctions so as not to unduly interfere piétrialfreedom

Because pretrial release comes after an arresthayecertainlylimit

freedom more than if no arremtcurred, but never to the point of complete
assurancef public safety or court appearandéus,when redrawing the
line between pretrial release and detenfionsdictionsmust remember to
accept some level of risk #sey gaft any language articulatiniperight to
release

# Stack v. Boylg342 U.S. 1, 8 (1951).
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What Does the History of Bail Tell UsAbout Re-Drawing the
Line BetweenPretrial Release and Detention

Interference With Release or Detention Leads to Bail Reform

The history of bail comins many lessons for those seekingetdrawthe

line betweerpretrialrelease and detention in America. But perhaps the most
important lesson is #historicalprinciple,mentioned previously, that

whenever something interferes with our notions of sdea detentiorbail
reform happens. Thus, I f weieree fnbail
even people who we think should be bailable or releasalle are in jalil,

bail reform happens. Likewise, anytime we see unbailable or detainable
defendant$ or even people who we think should be unbailable or

detainablé who are not in jail, bail reform happets.sum, whenever we

think that the wrong people are either in or out ofgadtrial bail reform

happens. Today, mamymericansbelieve that therare people in jail who

should not be in jailand that there are at least soreegle outside of jall

who, perhaps, should beside This is a classic recipe for bail reform.

l ndeed, it is arguably the first ti me
are viewed asimultaneouslyneeding reform.

By looking at English bail i1274,we can see the paralléfin that year,

King Edwardl obtained information showing that persons who were
customarily bailable were beirgld in jail while people who were

customarily unbailable were being releagedboth cases, in return for
moneyto the custodian of the jailThat information led to the enactment of
the Statute of Westminster of 1275, which delineated baitatmlenbailable
offenses, anavhich made ita crime for sheriffs toletainbailable defendants

or to release unbailable ones. Over the centuries, there would occasionally
be reforms designed to keep unbailable defendants in jail (or to add certain
classes of def endant shistoricalytmbsereférmso b a i |
dealt withattempting tagetbailable defendantsut ofjail. This notion, that

bail reform happens whenever we see bailable defendants in jail, has led to
such monumental jurisprudential improvements such as a right to release
from unlawful confinement through habeas corpus, the prohibition of
detention without a formal charge, and a right to-agcessive bail. And the

%0 See generally\NIC Fundamentals, supraote 6 and resources cited therasiee alsoTimothy R.
SchnackeMoney as a Criminal Justice St ackBRBetainhd der: The Jud
Defendant Pretria[NIC, 2014) [hereinafter NIGAoney}.

26



notion continues tay, withcourt opinions, legislative changes, and
executive actions all designed to fostiee release of bailable defendants.

Nevertheless, bail reforbodayis happening to both bail and no bail, release

and detention. Bailable defendaats currently being detained, and certain
unbailable defendants witowe believe should be detained piadtare

being releasedMoreover, the cause of this overall pretrial dilemma is the

use of secured money bonds. In short, creating a layer requiring the payment

of money ugdront as a prerequisite to release, without more, will

automatically lead to the wng people both staying in and getting out of

jail. The answeto this dilemmathough, is not as simple as making sure

bailable defendants are released and unbailable ones are detained, because in
many cases our labels are wroMpreover, as will be shawlater, the

answer is also not as simple as usotuarial pretrial risk assessment
instrumental one to rel ease all Al ow ri sko
ri sko ones. Il n fact, the answer | ies

Overall,manyAmericans cuently believe thatve have the wrong
defendants in the wrong places, and this problem is made most evident
through empirical risk assessment. Today in America, defendants who are
assessed to biowo andifimediunorisk (andmany who arec a | highad i
risk) and who could safely be managed pretrial outside of secure detention
are being held in jail, whilsomeextremely high risk persor{gcluding
defendants who are actuahigh risk to commit a serious or violent crime

but who nonetheless hagseored low a an actuarial assessmgiatre being
released. Bail reform in this instance, then, memtang deeply into our
definitions and foundational principles to answer thbseeoverriding
guestions whom do we release, whom do we detaind how do we dad?

I so that we can, once again, make purposeful release and detention

decisions based on the law and the research.

In sum, the historyells us thafibailo equals releasendt h ad bailh
equals detention, arttatif anything interferes with thesevo concepts, balil
reform happendn addition,the historytells usthat the cause of this
interferencdodayis our use and misuse sfcured money bailhis is
monumentallymportant to remember, arsd itrequiresa briefadditional
explanatior?*

31 See generally icand sources and resources cited therein.
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Secued Money BondsInterfere With Release and Detention

Pretrial cetention in England and America has always been done the same

wayi by keeping a defendant in jail. Bptetrialrelease is dramatically

different today, and especially in Amerida make su that bail equaled

release in England, that countryuske seca |l | ed Aper sonal sur .
whichrelied on people to be willing to watch over a released defendant for

no money and no promise iodemnificationeven in the event of a default.
Indeed,money in the bail process was only founavimat we call today the
defendant 6s f i nan Thatconditoro(im the formofn o f r el
propertyand then latemmoney) hadeen a part of English baince roughly

400 A.D. Importantly, however, siadt00 A.D., and until roughly the 1800s,

that financial condition of release had only ever been what we call today an
unsecuredinancial conditior™

An unsecured financial conditiogslike a debenturé secured by the general

credit and not specific asts of the surety thatis promised to be paid only

if the defendant fasito appear for court after relea3éws, after the Norman

|l nvasion (when Englandbés first jails \
anything upfront to obtain release from inaaration; one only had to

promise to payhe money (or propertyh the event of default. Accordingly,

in England, once a defendant was determined to be bailable, personal
sureties administering mostly unsecur ¢
r e | e ad#liendy assuring thatothing hindered #hdefendanh elease

from jail.

Colonial America adopted the English bail systemdto make sure that

bail equaled releastalsoadopted the use of personal sureties administering
unsecured conditions on bas Thus, as in Englandpurts determined
surety fAsufficiencyo by requiring s
Ajustifyo themselves as to their ab
not required to post an amount prior to releafsthe accusd Instead, the

ur e
Pl

32F E. Devinesupranote 20, &4; Paul LermackThe Law of Recognizances in Colonial

Pennsylvania50 Temp. L.Q. 475, 49504505 (1977)hereinafter Lermack]When reviewing old balil

casespne must remember tete fundamental differences between English and American cases, older and

newer cases, and, importantly, civil and criminal cases. Civil bail cases often reviesedts relative to

the underlying debt, which might be inflated in the cause of action and lead to a claim for maliciously

Ahol dingd the defendant to bail. Criminal bail cases
of the NIC Fundamentalpaper supranote 6,using personal sureties and unsecured bonds, and with

amounts reviewed in terms of their effect on rele8se. generallharles Petersdorff Practical

Treatise on the Law of Bail in Civil and Criminal Cagpassim(Jos. Butterwott & Son, 1824).
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sureties were held to a debt that would become due and payable only upon
their inability to produce the accused. Because sureties were not allowed to
profit or be indemnified against potential loss in America as well, bonding
fees and caodlteral also did not stand in the way of release.

This model remained the primary means of effectuahiegelease of

bailable defendants in both England and America until thel®@0s, when

both countries began gradually running out of personal surgtiesvere

willing to take responsibility over defendants for no mordigtorically

speaking, this meant interference with bail as release, and thus some period
of bail reform seeking a solution was inevitalidet while England (and

other countries facinthe same basic issue) found solutions that assured
release without infusing profit and indemnification into the criminal pretrial
process, America was unique in its decision to replace personal sureties with
commercial ones. Worldwide, America and thelippines stand alone

among like countries in their decision to introduce profit into pretrial release.

As authorFE.Bvi ne observed, except for thos

the common law heritage countries not only reject [bail for profit], butyman

take steps to defend against its emergence. Whether they employ criminal or

only civil remedies to obstruct its development, the underlying view is the
same. Bail that is compensated in whole or in part is seen as perverting the
course Of justice. o

The change from personal to commercial sureties was designed to help get
bailable defendants out of jail, but the new model also had one important
unintended consequence, which was that it forever changed the essential
nature of the financial condition oflease. As noted previously, for

centuriedn England and Americantil the 18008 that financial condition

of release had al ways been what we
condition. Under this new model, however, the financial condition of release
would mostly be what we call today
secured financial condition requires someone (typically a defendant or the

c al

a

defendantds family) to pay somMething

% Devine,supranote 20at 201;See alscAdam Liptak,lllegal Globally, Bail for Profit Remains in U.S.,
New York Times (January 29, 2008), found at
http:/www.nytimes.com/2008/01/29/us/29bail.html?pagewanted=all& r=0

% Secured bonds themselves add a barrier to release, but because commercial sureties can refuse to help a

defendant fAfor good reasons, bad rnetkesdeleterious layer n o
to that barrier. Ronald Goldfarb, RansoinCritique of the American Bail Systan115 (NY Harper &
Row, 1965).
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And for the last &0 years, tk inteference caused by secured money bonds
has been at the heartwftually every problem experienced in American
pretrial release and detention. Indeed, within only twenty years of the switch
to commercial sureties, influential legal scholars began writcgyments
describing the deficiencies of the new model and calling for its reform.

Secured money bonds interfere with bail as release by keepieg low

medium, and even some hagtiisk persons in jail for lack of money even

though those persons could safely managed outside of secure detention. It
interferes with detention by allowing extremely high risk persons to buy

their way out of jail when they are better suited for secure detention.
Moreover, secured money bonds interfere with release andidatexen

when states have attempted to enact fair and transparent detention provisions
based on risk. In many states, leaving money in the system allows a
convenient (albeit unlawful) means of efficiently detaining defendants

without the bother of a duaqgress hearindf,

Accordingly, whenre-drawing the line betweepretrialrelease and
detention, jurisdictions must remember thatriha cause of thisind
previousgeneratios of reformi secured financial conditioriswill
undoubtedly interfere with emethebest drawn lineThe key to avoiding
bail reformin the futures to create &ransparentegally justifiable, and
purposeful iror-out bail system, with nothing hindering the decision to
release or detaiccordingly, jurisdictions must considédimainating the
use of secured financial conditions along witkargculating a purposeful
pretial release and detention process

What Does theLaw Tell Us About Re-Drawing the Line
BetweenPretrial Release and Detention?

Although we will look later avarious elements of the law in a more detailed
fashion, abroad look at American law can also tell us important things about
re-drawing the line between pretrial release and detention. For the most part,

% See, e.g Roscoe Pound & Felix Frankfurt€riminal Justice in Clevelandat 290 (The Cleveland

Found, 1 9 2 2 he rdalfevil in the situation [is] the disreputable professional bondsmen, who make a

business of expl oiti n gMostrefermers irstiabgeneratiorefecusedfon t he poor . 0)
commercial bail bondsmen as the main gatekeepers in the securedbnodeyodel.

®The author knows firsthand that Coloradods preventi v
ease in which money detains. Collaborative meetings in Wisconsin (a state with no commercial balil

bondsmen) have also revealed thlaspite having a robust preventive detention process, money is still

frequently used to detain.
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America borrowed English bail law verbatiosing he Statute of

Westminster, the English Bill of Rights, and even the Magna Carta in
applying bailto the ColoniesAs in England, calling someoiibailable

meant that he or she was expected to be released, just as calling that person
funbailabl® meant thahe or shavaseligible o bedetained As noted

previously, b make sure thdtail equaled release, America also borrowed

the idea of using personal sureties administering mostly unsecured bonds.

Thecour t cases in America mefilectendtilhi

into the 18004’

Indeed, the concept dbailo as release anho baib as detention was
articulatedn the lawthroughoutAmericad Bng struggle withboth
intentional and unintentiondletention in the nineteenth and twentieth
centuies(discussed in detaiinfra).*® Even today, state supreme courts
asked to interpret certain constitutional bail provismiisoccasionally
equate a right to bail with a right to release before ¥tiatcordingly, and
very broadly, the law tells usvb important things(1) how to dofibaildo and
fino baib so that bail equals releagadt h at Aisjestifibdanartowly
limited, and fair, which, in turn, pointstates generally toward the line
between release and detentiand (2) the very defindn and purpose of
bail in America, which only reinforces the historical definition, as discussed
above

How To DofnBaildo o r Rel ease

How to do bail(releasejand no baildetention)s somewhat simplified by
the fact thatve currently really only havievo Supreme Court opiniortie

37 See generally\IC Fundamentals, supraote 6, and NIQvoney, supranote 30, and sources cited

therein. As will be discussed later, the idea that bail mighhecessarily mean release began when

America started running out of personal sureties, causing the unintentional detention of bailable defendants.
Later, the Excessive Bail Clause was read by courts to allow unintentional detention, which then led to
judges using the financial condition to detain intentionally, albeit without saying so.

¥ See id; see alsootes 81152, infra, and accompanying text.

¥gee,eg., Statev.Browh38 P.3d 1276, 1277 (2014) (fAThe Bill

of

Constiuton guarantpessomat. 6] a]lbefore convictiond are

pending trial without being required to post excessive bail, subject to limited exceptions in which release

e

I
n

may be denied in certain capital cases anddormr ow cat egor i es Statév. Briggggébat of f e nd e

N.W. 2d 573, 583 (lowa 2003jHowever, if the accused shows that the bail determination absolutely bars
his or her utilization of a surety of some form, a court is constitutionally bound asnavedate the
accusedobs predi caBNW. 20 345, 353 {Minh. Q00@)If jiRIges ke sunlimited
discretion to specify the form of acceptable bail, they would, for example, be able to petybhlke only

by real propertylf the accusd in such a case does not own any real property, he is in essence being denied
bail when he may be able to provide adequate assurance by some other means. As a result, the accused's
constitutional right is violated. o).
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guide us one for release, and one for detentibne opinion inStack v.
Boyl€* guides us through the release side of the equatidoes this by: (1)

equating the right to bail whehfAthghtr
to freedom before convictiodi” (2) telling us that this release is nonetheless
conditional upon having fireasonabl eodo

the legitimate purposes of bail (currently court appearance and, in virtually

every statepublic safety)*? (3) warning of the need for standards to avoid

arbitrary government actiofi? (4) requiring those standards to be applied to

every individual being assessed through the bail process aatlavang

those standards to be replaced \bitrket conditions based on charge alone

(a warning that throws considerable doubt on the usaditional money

bail schedules}? (5) expressly articulating hat t he fAspirit of

of bail is to release peopfeéand (6) further noting that settjra financial
condition of release with a purpose of
the whole policy *and philosophy of bai

This lastconcept the concept that it is improper to set a condition of bail to
purposefully detain an otherwise baiklefendant is important to

highlight because it imisunderstood and often ignoretiay. The

American bail system was set tpallowthe federal government and the
statego determine for themselves wibailable and whas not, with

certain fundarantal legal principles providing boundaries so that the right to
releasas not unconstitutionally eroded. And, following thisoad

allowance thefederal government and the states have declared certain
persons to be bailable and others to be potentialbailable. Once that
declaration is in place, it would leéearly unlawfulfor a judge to essentially
skip that declaration and instetmdpurposefully detaim different set of
defendants based onh at pewsangl epin®n of who should remain in
jail.

Thenotont hat fAbail 6 may not be used to pu
commonly understooth Americauntil well into the 19608’ and that

0342 U.S. 1 (1951).

“Iid. at 4.

*21d. at4-5.

“1d. at 5.

“1d.

®1d. at 7-8

*®1d. at 10.

4" SeeDaniel J. Freed & Patricia M. WalBail in the United States: 1964t 8 (DOJ/Vera Found., 1964)

(Aln sum, bail in America has devel opetdasfumamce a si ngl e
he will return at trial. It may not be used to detain, and its continuing validity when the accused is a pauper
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common understandirigits sheer obviousness at the timikely kept

courts fromthe needo declare it in opiniondNevertheless, courts have
occasionally come to that conclusihen parsing the necessary elements
of excessive bail analysf& And, occasionally, a state supreme court will
announcdexpressly or impliedly)hat the unattainable amount alone is
sufficient to show a purpose to det&iNevertheless, the practice remains
because judicial officers and other bail setters have become wise to the idea
that articulating no purpose for any particular conditidghat is, setting bail
without making a record ae exactlywhy it is being set canessentially
insulate those officials from appellate court findings of eftdhe
fundamental point is that setting bail to detain is unlawful, and it is only a
matter of time before the appellate courts will correcttiilag become an
unfortunate but common practice.

How To DofiNo Bailo o r Detenti on

Ift he United States SSapkiv.dBaykguideousint 6s opi
matters of releasés opinion inUnited States v. Salerfiqyuides us in

matters of detentiorit does this by: (1) settlingt least for the time being,

the debate as to whethe Eighth Amendment to the United States

Constitution confersomefederal right to bail thus affecting the statds

appears not to, even though the languadgeatéino could be read to provide

a basis for future decisions going either wag2) setting, once and for all,

is now gquestionable. 0). Freed and Wal dés document was
gener at i on Odtional §imposiumeoh Bail amd Griminal Justice sponsored by Attorney

General Robert Kennedy.

“8 See Galen v. County of Los Angele&7 F.3d 652 (@Ci r . 2007) (fiThe court may not
i nval i d i ntVWagemmanm Adams820Fk.2d 196,r2181st Cir.1987)affirming a finding of

excessive bail where the facts established the state had no legitimate interest in setting bail at a level

designed to prevent an arrestee from posting)bail)

“9See, e.g., State v. Brow888 P.3d 12761293(2014)( i Nei t her the New Mexico Const

rules of c¢criminal procedure permit a judge to set hic¢
pretrial release. 0) .

*0|n State v. Andersqri27 A.3d 100, 125 (2015), h e di s s e etundenialgewperpbse arid Bffect

of the courtés imposition of a high monetary bond wa:¢

majority, however, disagredzhsed on the lack of any record showing purposeful deteswtidriound

insteadt h @he defendant was not actually denied bail but, rather, was unable to post the bail that the trial
court, in its dIdsatli3solong as,judgesdo poemakeya resoedtexpiiessly

articulating a purpose to detain, the law has evolgaddke it relatively simple to do just that.

*l United States v. Salerndg1 U.S. 739 (1987).

%20n the one hand, the Court quoted frGarlson v. Landon342 U.S. 524 (1952), which cited historical

notions to provide s up pndpretrialfdetentioCto mogcapéad cases Orethiei | i ty t o
ot her hand, Carlsanv.Candonvas a sival cade, andiwe need not decide today whether the
Excessive Bail Cl ause speaks at all to @lorsltph essd& powe

be admit tika 754. &or theavarlous argumergsgWayne R. LaFave, Jerold H. Israel, Nancy J.
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whether flight alones the only permissible purpose for limiting pretrial
freedomi it is not, and public safety is now equal to flight as a vaakon

for conditioningor denyingrelease; (3) articulating liberty as a fundamental
interest, which should lead future court opinions appl@atgrnoto use

strict or at least heightened scrutinypiretrial detentiortases? (4) allowing
pretrialdeteriion despite substantive due process concerns that it imposes
punishment before trialr is always excessiyé (5) allowingpretrial

detention despite concerns that it is based on a prediction of risk of
something a defendant may or may not do in the éitur

This last notiori that pretrial detentiomay be basedmoa prediction of
something someone may or may not do in the futweasvigorously
debated iPA me r isecand generation of bail reform. While dzals been

in the business of prediction ev@nce something even resembling bail was
created in 400 A.Dthose debates in the 1970s and 1980s illustrated that
deentionbased on predictiowassomething seen by many asctically
un-American. And because the idea of detaining someone pretrial for
somethinghe or shanay or maynot actually dan the futureis practically
un-American, the Court ibalernowent out of its way to expres$ise idea

that liberty is the norm and detention musf#ibarefully limited®® To make
sure that detention is caodlly limited, the Courtin turn,emphasized tiee
considerationghat are arguably necessary in any detention schidmthe
need to articulate a particularly acute probamjustification for detention

(2) the need to limit detention by charge; andtl@ need for procedural due
process.

A Particularly Acute Problem
First, pretrialdetentionshould narrowly focus osomefiparticularly acute

problemin which the government interestee overwhelming®’ In the Bail
Reform Act 0f1984,it wast h earniinggroblem of crimes committed by

King, & Orin S. Kerr,Criminal Procedure(4” ed., West Pub. Co. 201f)ereinafter LaFave, et al.].
LaFave, in turn, points tdunt v. Roth, 648 F.2d 1148 (8Cir. 1981), which, though later vacated for

mootness, noted that, il f a $1,000, 000 bond set

same charge] is excessive there is little logic to support the proposaio@dhgress could arbitrarily deny

bail for any or all Idatill®@hal charges whatsoever.

* See. e.g LopezValenzuela v. Arpaid770 F.3d 772 (8 Cir. 2014).
54 Salerno481 U.S. at 7461.

*|d. at 751.

*%|d. at 755.

*"|d. at 750.
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per sons 0 backedeup ley assiais résearch documastmted in

the legislative history to th&ct. Compare this to a case2014,however,n

whicht he Ninth Circuit Court aifl Appeal s
provision by holding th lawup to Salernocand concluding that was not

Acar ef ul | Walernoinstrutts id pa beeasse it did not address a
particularly acute probler.

Today, the problems we seek to addreaybe different, but theynust be

real. Thus, Wen redrawing the line between release and detention,
jurisdictionsmustclearly identify the issues thttey £ek to address, and
theymust emember that simply adding certain classes of defendants to the
detention eligibility net wthout some researdar findingsshowing those
classes to warrant detention would likely run afoubd | e requoeinent

of some narrow but identifiable problefihus, br example, if risk of flight

Is not the problem in America that it once wasisdictionsmay have no

legal basis fodetaining persons for that purpok&ewise, if social science
research shows that fAsex offenderso si
or danger during pretrial releaseldressing some perceived problem by
declarng all sex offenderpotentially detainablenight run afoul ofSalerno.
Even nore generally, if pretrial risk is simply not the problgmsdictions

once thought it was befotkeyhad any empirical eviden¢and used

criminal charge as a proxy for riskhose jurisdictionsnustbe honest in

their determinationss towhether certain defendants need be detained at alll.

Limited By Charge

Secondpretrial detentiorshouldb e | i mi t ed t o some fAspec
extremely s ewhichondlsdespérfeomsesf ound Afar r
to be responsible for dange®Thiss acts i
goes to the detention eligibility net, which is discussed at length balwv
whichwould now potentially includé if possible to demonstraiecharges
justified through a showing @xtreme risk of flighf* This standard, which

®|d. at742.

9 opezValenzuela770 F. 3d 772, at 7824 (2014).

®'salerno481 U.S. at 750.

There is a tendency to think of Apreventive detenti o
preventive detention may be based on flight as well as@séaltety.Salernospoke to the ability to detain

based on danger because that was the issue on appeal and it was the novel question facing America. The

Bail Reform Act of 1984, however, provided for preventive detention based on extreme risk of flight in

addition to danger. Risk of flight was the historic reason for denying bail to capital defendants, and was

gradually adopted in the second half of the twentieth century for noncapital offensepezValenzuela

v. Arpaio,Judge Fisher respondedtothedient 6 s attempt to distinguish prev
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Is based on criminal chargmayarguablybeviolated through provisions

like thosefoundin variousstate constitutions that allow detention foa n y

ot her %alffdones®®®r even #vi°Cbiflthese tategoficc e ns e s o
do not have some justificatiadhrough empirical evidence or other

legislative findingsshowingthatdefendants in those categories present

higher risk.

In this generation of bail reformis tenpting to think that simplyadding

Ar itbaals e d 0 | aandetantam adigibility etowill solve this problem,

but doing so raises its own issuAgain, this concept is discussed in more

detail later, but for purposes of example, consider Missourghvihrough

I'ts crime victi mos folowiggHahguagtoitsvi si on, ¢
c 0 n st i Notwithstanding seigtion 20 of article | of this Constitution

[providing a right to bail for all except defendants charged with capital

offenses] upon a showumg that the defendant poses a danger to a crime

victim, the community, or any other person, the court may deny bail or may

impose special conditions which the defendant and surety must gua¥antee.

On its facethis provision raisegxcessive baitonceris due to the fact that

it can be applied to literally every offen@esing the blunt hammer of

detention for, say, traffic or low level misdemeanor offenses) as well as

concerns with vagueneasd other aspects of due procédsreover, this

particular rik-based provisioii like provisions basing the ability to detain

on whether a person I s Aunmanageabl eo
of conditions wil!/ s uf f -bases provisioninma n a g e
addition to a riskbased ones highly subjective, and theght to pretrial

release is far too important to allow erosion through such subjective

standards

In a field gradually incorporatingsk research anskatisticalassessent of
risk intothe bail determinationthe justificationjurisdictionsuse for
determining future detention eligibility nets becomes crucial. Certainly,
usingactuarial pretrial risk assessment instrumengsmore rational way to

public safety versus flight (and thus to shift the ar
Court has never recognizédr even suggestédt hat di sti nct R,o.16 (@014 (¢ithg F. 3d at
supporting cases). While the history illustrates a distinction between flight and public safety, and within

public safety, danger to persons inside and outside of the criminal process, those distinctions have been

largely erased uredt Salerno.

%2See, e.gUtah Const. art. |, § 8.

3 See, e.gQOhio Const. art. I, § 9.

¥ See, e.gS.C. Const. art. |, § 15.

% Mo. Const. art. |, § 32.
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glean whether a defendant poses some extreme risk thraarklyassuming

high ri for seriouschargesAs mentioned previously, statistical risk

assessment comes ever cldsgrardallowing us to answer two basic

guestions at bail: (IffHow risky is this defendandand (2)fiRisky for

whatd Neverthelesdyefore jurisdictions droptheoncept of firi sko
wholesale into their right to bail provisions, the law requires that they take a
closerlook at te risk research, which, in turn, adds some element of

complexity.

This paper strives to reduce this complexity, but for sake of illumtrat

before a more thorough examination of the issues, consider this example.
Salernoapproved of the Bail Ref orm Act s
because it included detention provisions that wiengddonlyt o fnext r e me |
seri ous hroughrisg essarclihowEverwe see that there might

exi st rel ati v e hlkegedithhawe ltanmitedlsrimespror s o n s
j ust Aextr e mehdpecausSalernodogsinot dictadesabsolute
prerequisites to detention, jurisdictions might insteguyaiproad concepts

from Salerno,such as the need to limit detention to some narrow eligibility

netthat is justified as relevant to addressing an acute prolbledhapply

those conceptw a riskinformed field.And yet, because we live in a free
societyand becausegk inheres to the individual and not the crime, we must

build in some safeguard through a floor below which no risk assessment is

done and no detention is available. Right now, across America, people are
walking the streets whwould be deengflow, fmedium andihigho

risk, if only theywereassessed. Accordingly, wheneoof those persons is

arrested for a felony, should they be assessed for that risk? What about a
misdemeanor? What about a traffic infracti@ttouldjurisdictionsallow

courts to use detention under such a subjedivesourceadrivennotion of

whether conditions exist to manage risk, or sheoldy provide meaningful

limits in our laws to simply remove certain classes of defendants from

detention eligibility2Understandig these complex scenariogeans

understandinghat it isS a | e broaded ncepts concerniign o b ai | 0 t h
must be followed whefashioning detentioprovisionsthat do not offend
fundamental American notions of liberty and freedom.

Today we are sedjstates change their constitutional right to bailelease
provisions to account for risk. So far, they have replaced extremely narrow
detention eligibility nets based on charge to extremely broad eligibility nets
to better account for risk. Often, tleegets are coupled with a further

limiting process thagxpresssthe idea thatletention can be us@aly when
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no condition or combination of conditions suffice to provide reasonable
assurance of public safety and court appearance, a subjective deiemminat
that limits the right to bail based on existing jurisdictional resoufkesve

will see later in this paper, crafting purely Hislised detention eligibility

nets raises many legal issues, especially when those nets have seemingly no
meaningful limitsenacted through their implementing statutes or rllkes
fundamental point ithatSalernobroadlyinstructs that detention must be
extremely limited in some justifiable way. In the 1980s, the limit was
chargebased and justified through certain underyassumptions
concerning criminal charg&vhich are now being rightfully questioned
Today, justificatios might be different, buthey must nonetheless exist.

Procedural Due Process

Third, detentiormayonly be used aftehe governmenprovidesceriain

fundamental procedural due processtections. IrSalernothe Court noted

that the government must first demonstrate probable cause that the arrestee
committed the crimé& Next, the Court emphasized tHail Reform Acb s
inclusionofai f ul | Wwé owar adhearing, 0o at whi ch
prove by clear and convincing evidence that no conditions of release can

manage the documented rf8khis individualized determination of risk

served as an additional limitation on pretrial detention, as pens®ns

falling within the eligibility net would no doubt be deemed to pose

manageableisks after assessing their individual characteristics and

situations. The hearing itself allowed defendants to have counsel, cross

examine witnesses, testify and pesfevidence, and rely upon clearly

articulated standardssed to guide judicial officers in the bail decision
(including standards designed to direcq¢
Athe nature and seriousnaswlaad t he dart
requirement for written findings of fact and immediate appellate refiew.

Taken togethel$ a | e praregoistes for a proper detention process
include a narrow eligibilityneti justified by the law or the researtltanda
process designed to furthearrow the class of defendants held without bail.

0 salerng 481 U.S. at 751.

®71d. at 750. Well known criminal law and procedure scholar, Wayafeake, considers both the finding of
probable cause and the necessary proof of the lack of sufficient conditions to be pastibsthativdas
opposed to procedural) due process analysis. LaFave fiaianote 52, § 12.3(f), at 82. LaFave suggests
that many of the state preventive detention provisions today would not pass muster when h&kalenmmdo
for a variety of reason&ee d. at 5568, 82.

¥ Salerng 481 U.S. at 743, 7542.
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In short,Salernoinstructs that detention is lawful, but it mustjostified,
carefully limited and fair. Today in America, however, we see pretrial
detention that is careless, largely unlimited, anfhu. It is careless because
judges often sdtnancial conditionsvithout even knowing whether a
defendant will be released detained, makingetentionessentially random.

It is unlimited because we see detention for all elsstdefendants, from

low to high risk, and from accused murderers to accused shoplifters. And it
Is unfair because it is based on money.

The Purpose of Bail and No Ball

StackandSalernoalso sum up the very purposes of laaitl no bailyhich
follow the history of bail, disussed above. The overall purpose of bail (a
process of conditional release) carsbhenmarized as attempting
simultaneously to: (1) maximize reledsthe law favors, if not demands the
release of bailable defendants and detention should be a narrowi@xtept
the norm; (2) maximize court appearaindde law allowgurisdictionsto

limit pretrial freedom for this purpose; and (3) maximize public safety
virtually every state and the federal system, the law also ajlowgslictions

to limit pretrialfreedom for this purposas well® In short,as noted above,
the law informs us thahe purpose of bail is to provide a mechanism for
conditional rel ease, just as the purp:«
mechanism fopotentialdetention.

These thre purposes are competing purposes, and thus they form a balance
that must be weighed when considering anything related to the release or
detention of defendants pretrial. Moreover, because it is a balance, persons
should never consider one purpose in isoma(indeed, the law and the

history suggest that release is likely paramount to court appearance and
public safety). Thus, for example, if a legislature desires to pass a bail bill
focusing entirely on public safetihe American publienust force the

debate to include the effects of the bill on court appearance and release. As
another example, if a jail policy results in releasing a vast number of
defendants with no consideration of the effects on public safety and court
appearancehe American publienust question and analy#eat policy

pursuant to the balance. Aad a final examplesvenif someone were to

% The overall purposes of both baitd no bailwould be to (1maximize the appropriate placement of
defendants pretrial (the law allows states and Congress to determine bail eligibility, subject to broad
fundamental legal boundaries), while simultaneously (2) maximizing court appearance and (3) public
safety.
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produce unbiased and unflawed research showingdnatercial surety

bonds have some effect on court appearaheeAmerican public and
criminaljustice leadersust assess whetherdontinue usingurety bonds

based on how those bonlsld up to the other two purposdsthey have no
effect on public safety and they significantly hinder release, then the balance
would suggest thaamericashoutl ceaseisingthem.In addition to spelling

out broad fundamental legal principles, such as due process and equal
protection, theéaw tellspeopleto do this type of weighing in the bail
processToo often, howeveipeopledo not.

DespiteStackandSalemno providing us with guidance on how to do release

and detention, the opinions in those cas#@srtunatelynever expressly

defined Aflight o oroThiugthenCpuatidefittoo t he c o
American jurisdictions to glean such a definition fromsjrag the language

of the detention eligibility net, the various limiting presesand, indeed,

the facts of various detention cases that formed the basis for pretrial

detention to begin withAs noted by ondail scholyn The Court sugge
thatCongres enacted the statute to reduce
commi tted by persons on release, 0 yet
the statute was meant to deprive liberty to prevent any crime or only serious
crimMes. o

Neverthelessanylack of meaningfullyguiding definitions is likely due to

the fact that wsimply had no real research to baakyup. Only recently

have we begun to examine exactly how ripkysonsactuallyare,and, more
importantly, the likely result of that risRrafters ofthe Bail Reform Act
perhapglid the besthey @uld by making certain assumptioin$or
example, an assumption that i f a per s
commitedanother crime while on release, that crime would likely be the
sort that we, as a comumnity, would feel the need to avoid through

detention. As we will see later, pretrial research is beginning to provide the
answers needed to adequatehgdraw the line between release and detention
by providing empiricakvidenceabout risk and, in the ppcessthe nuances

of dangerousness and flight

This should not detract from the fact tisaackandSalernotogetherstill
provide valuable lessons twow to do bail and no bdil pretrialrelease and

O Abhi Raghunatharff Not hi ng El se But Mado: The ,H00Geoeln). Costs of
967, 976 (2012).
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detention. As in other areas of the law conceriiaiyj however, America
has largely ignored tse lessondven the federal governmeinthe object
of analysis by the Court iBalernoi hasallowed the federal statute to lead
to overdetentionthrougha widening othe detention eligibility nesnd
rebutable presumptions iways the Court might not approteday

Indeed courts arenow beginning tahold up variousbail provisions to

Salernoandfind them unconstitutiondf Moreover, ateast onénigh court

has issuedanopinion dramatically changindpé way bail is done in an entire

state”® Finally, federal courts have begun issuing opinions in which they are
saying that Americabés predominant met/l
money likely violates the Equal Protection Clause of the United States

Constitution’* Thesecasedikely reflectthe beginning of a wave of

|l itigation designed to bring Ameri cado:
fundamental American legal principles, which, at their core, require the

government to adequately justify its preses and to apply them fairly to all

persons.

Accordingly, when redrawing or rearticulating the line between release and
detentionjurisdictionsmust remember teeturn to the basics underlying
these legal principles, tead and understand the lessémomthe primary

bail cases, toemain mindful othetripartite balance of lawful purposeand

to select new demarcations only when they are adequately justified.

What Do Ratios Have to Do With This?

When thinking about-drawimgthelliree vedweeng ui d an c ¢
release and detention, it is natural to think of the idea of someofatio

released to detained persohmleed, even before the Statute of Westminster

in England, the fact that bail and no bail comprised the entirety of the

" Compare 18 U.S.C. § 3142 (e) (1984) with 18 U.S.C. § 3142 (e) (2016). The bigger issue in the federal
system appears not to be the law, Ingtéad application of the law leading to unexplainable and potentially
unconstitutional detention rates. A recent article in the Detroit News reported that nationwide 57.4 percent
of federal defendants are detained pretrial, essentially making deteatibrhrer t han r el ease, t he
the federal system. Jennifer Chambétsi-ederal Court in Michigan, Most Go Free Until Triglan. 17,

2016), found abttp://www.detroitnews.com/story/news/politics/2016/01/17/releftention/78950732/

2See, e.gl.opezValenzuela v. Arpaio770 F. 3d 772 (20148impson v. Miller387 P. 3d 1270 (Ariz.

2017).

3 SeeState v. Brown338 P.3d 1276 (2014)

" See, e.gPRiercev. City of Velda CityNo. 4:15cv-570, 2015 WL 10013006 (E.D. Mo. June 3, 2015)
(adopting a settlement agreeing to a new bail policy and declaring that, under the Equal Protection Clause,
no defendant can be held in custody based solely on iyabilpost a monetary bond)
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dichotomymeant that every release and detention system would result in

rati o. Mor eover, peopl e othenetion, poi nt t
made famous by Sir William Blackstoaed as mentioned aboveh a t Al t
better that ten guilty persons escapethdnat one i fi@owelent suf

as the Supreme Courtbdés reference to tl
of innocencen United States v. Coffi) i to argue thathe percentage of

persons released through a tolerance of fagmtivedo falsepaositives

shouldlead toroughlydetainingl0% of the totalThis argumenis bolstered

by the fact that Americads singular At
Columbia, which uses an-or-out release and detention systerth

virtually no moneybonds, and whichis uniformly praised by all criminal

justice actorsvithin the District,just happens to releadefendants in the

90" percentilewhile maintaining high court appearance and public safety
ratesOtherswh o equate Bl ackBbheynwemdds a art e as avm
doubt o0 standa,aguethaitdpt eaft andt cioabli nci
evidenceo burden for detaining someonc¢
larger acceptable percentage of detained defendemdsstill others use the

history and lhe law to argue that the detention rate should be far smaller. All

these arguments seem facially reasonable.

However, ayone desiring to use any ratio as instruction fedreving the

line between release and detention should rediiaeiimportant thngs.
First, Bl aicdesribedmazellisis mewely hisaeformulation of
numerous prior ratios articulated by numerous authors, which range from 1:1
to 10001, some of which were also cited by the Supreme Co@offin.”’

Thus, there is histaral support for both enlargirapdreducing detention

based on the use of ratios.

Secondtheidea of articulating aatio concers our tolerance with false
negatives to false positivesghichare not always easy to provA. bail,
encounterindalse negtivesentails releasingersons predicted to succeed
(the negative being a prediction that the person will not be violent or flee)
but who fail,andencounterindalse positivegntailsdetainingpersons
predicted to fail but whavould havesucceedd (like a false alarm)lJsing

Bl a c k srdti@m weeniylg say that it is better to release tattse negatives
than to detain one false positivégnfortunately, unlike a trial where guilt and

SWilliam Blackstone Commentaries on the Laws of EnglaBdok 4, ch. 27 (Oxford 1765
1769).

8 Coffin v. United Stated56 U.S. 432, 456 (1895).

" See generallyAlexander VolokhnGuilty Men 146 U. Penn. L. Rev. 173 (180
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innocence are ultimately determined, there is no way to determina tha
detained defendant would have misbehaved if he was, in fact, let out of jail.

Moreover, when we usactuarial pretriatisk assessment instrumeirighe

bail determination, those instruments only telthet a particular person

Al o o k anotheiglowp ofsimilarindividuals who succeed or failed at

certain rates. They cannot predict individual risikally, these same

instruments are illustrating that even the highest riskndiefats still succeed
50-70 percent of the timé.owerand medium sk defendants, as a group,

often succeed at extremely high rates, often in tffea8@ 98" percentile.
Given all t hi s, , byitsed,doesmot alwaksditwBlll ac k st o1
with reality.Indeed the lack of precision in measuring risk likely ams that

the number of higher risk persons we release should be vastly larger than the
number of higlerrisk persons we detain, simply because in America doubts

about risk at bail should be settled in favor of release, not detention.

Third,asnotedbyaur ence Tri be, NnThe very ent e
tolerable ratio of false convictions to false acquittals, puts an explicit price
on the innocent mands | iberty and def e

an entity with claims that cannot be eginshed, however great the payoff

t o s o'tTb Eribey deliberately punishing a person when we have

doubtsas bout his guilt i s not only wrong,
r e pr e h &mhe saméheuldddrue in bail, an area of the law where

prevenive detention looks substantially similar, if not indistinguishable

from, punishment.

Whil e s ome, i ncludi ng tR#tiotecaatiant hor , ci t
jurisdictionsagainstadopting afalse belié¢thati one cr i me i s one ¢
ma n y bail, Bl a ¢ k sRatio suggésis a different way to think about

crime and bail: that ongerson wrongly detained is one person too many.
Accordingly,we must ensure that whatever procesad@ptto allow for

detention painstakingly avoids thissult and wemust remember thathile

some ratio might be useful as a starting point in bail reform, it is the system

thatwe put in place that will ultimately determineA.s not ed by Tri b
final balance sheet obviously matters, butghecessy which it isachieved

mat t er ¥ Thencuremmodey bailsystem, it is clear, has a process

that leads to the current ratio in an unjust and arguably unconstitutional

8 Tribe, supranote 1, at 387.
Seed. at 37586.
1d. at 387.
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fashion.To the extent thaany futuresystem uses the history, the lahe
researchand the nabnal standardso: (1) embrace the risk of release; (2)
significantly limit detention by creating narrow detention eligibility nets as
well as other limiting processésat also includelue process hearingsnd

(3) move American culture toward a cultwgpretrial liberty and freedom,
we should not be surprised if the actoamber of released defendants
grows higher than expected.

Thus, vhen redrawing the line between pretrial release and detention,
jurisdictions must remember that they should naessarily aim toward a
particular ratio of released to detained defendants, but rather let that ratio
evolve throughhe creation of aational and transparent process of narrow
detention nets and limiting processes followihg law andraditional
American notions of freedom and liberty.

What Else Dothe Law and History of Bail Tell Us?

The law and the historyf bail are intertwined, with historical events

providing the justification for new laws, and new laws, in turn, leading to

historical events. bt surprisingly, then, the law underlying bail and certain

historical events intertwined with that laell us other important things

necessary to consider whend®awing the line betweepretrialrelease and

detention Those things include, perhapestimportantlyAmer i cads sl ow
struggle with the limits of intentional and unintentional detenfidme story

of that struggle begins, once again, in England in 1275.

The Big Rule

As noted previously, ever since the Norman invasion, those administering a

system of bail have been concerned with putting people in the right places.

In 1275, the Statute of Westminsteziped officialsdo this inEngland by

setting out three criteria bail setters were to weigh to determine bailability:

(1) the nature of the adhse; (2xhe probability of convictionand (3)

criminal history (or dAill fameo of th
escapk® Importantly, these three elements determined bailability before the
monetary condition (the only condition in usdla time) was sefAs noted

previously, mce defendants were deemed bailable, they had to be released,

81 SeeCarbonesupranote 16, at 5225, n. 38
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and thu€England used aystem ofersonal sureties and unsecured financial
conditionsto assurghatdefendarg werg in fact,released.

En gl a nieh$d both anintentional and intentional detention were thus
fairly straightforward. If bailable, few, if any, defendants were kept in jail
unintentionally On extremely rare occasions, defendants might not be able
to find sureties, and if the officialso could not persuageersondo perform

as sureties in the case, the defendant would be jailathtentionallyp i that

Is, ordered released, but detained based on the inability to meet a condition
(not so much inability to pay as inability to find angomilling to be
responsible for the defendamgain, however, this was exceedingly rare,
especially given the relative lack of mobility of persons, and the various
social groups that allowed English bail setters to assign sureties in any
particular caseNevertheless, unintentional detention did happen, albeit very
infrequently.

Intentionaldetention of bailable defendant the other handvas

forbidden. Indeed, as noted previously, various attempts by English officials
to intentionally detain baildé defendantgas opposed to unbailable ones)

led to eras of bail reformand the creation of grand jurisprudential
mechanism$ such as habeas corputhat we take for granted today. This
notion included trying to intentionally detain defendahteugh he use of
unattainabldinancial conditios. Bail scholars have written little on the
origins of theExcessiveBail Clause in England except to note that it was
enacted as a reform due to bail setters using money to intentionally detain
bailable defendanf§ Whetherofficials were simply setting the unsecured
amount so high as to dissuade all sureties from performirgutie¢y duty,
requiring the defendant to promise an amount all knew was unattainable to
him, or, while less likey and rarely in any everdftempting to charge an
amount up fronin secured fornis notentirelyknown®? In any event, the
general rule in England was the same: bail set to intentionally detain a
bailable defendant was unlawful, and bail leading to the unintentional
detention obailable defendants was incredibly rarbis made it possible

for England to adhere to whidis authorefersto as théi By Rule:0o

82 SeeCarbonesupranote 16, at 528; Dukesupranote 17, at 6:66.

BFor example, Holdsworthos aesdidtheir besttofevadelihabedsi st ory st a
corpus] by requiring prisoners, entitled to bail, to find security in such excessive sums of money that they

were unabl e t o f supranots 1v, at 11-8900thdrcsdurtes are largely silent on this

point, except to say that the traditional practice was only to require promises to pay financial conditions.
Nevertheless, it appears that officials could al so us:t
defendant) for sufficiency to keep defendantgail even while using unsecured financial conditions.
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because balil is release and no bail is detention, bailable defendants must be
releasecndunbailable defendants must betained Indeed, this rule is so
big thatanything that interferewith it causes ail reform to happen.

The Big Change(The American Overlay)

When America was formed, and embraced I
administeregretrial release and detentionvirtually the same way.

Unbailable defendants were detainaadd bailable defendanitghrough the

use of personal sureties and unsecured bbmdse released. Exceptions to

the rules were rare; as in England, most defendants found sureties and it was
unustal for a person to have literally no one willing to provide the surety
service®® Moreover,as in Englandyirtually all defendants were released on
recognizance, requiring ontiiat the defendant or surgiyomise to payhe
financial condition only uponefault®® Nevertheless, over tindifferences

in beliefs about criminal justice, differences in colonial customs, and even
differences in crime rates between England andCtienies led to more

liberal criminal penalties and, ultimately, changes in theslawrounding

the administration of baff

On the other hand, mle England gradually enacted a complicated set of
rules, exceptions, and grants of discretion that governed bailability, America
leaned toward more simplified and liberal application bygng a
nondiscretionary right to bail to all but those charged with the gravest

8 SeePaul Lermacksupran ot e 32, at 505 ( though the amount of |
terms and a default could rui the guarantor, few def
% Devine,supranote 20, at 5See alsd.ermacksupranot e 32, at 504 (fAProvision wa
for posting bail in cash, but this was not the usual practice. More typically, a bonded person was required to

obtain sureties to guarantee paymentofdteei | on default. o6); Charles Petersd
the Law of Bail in Civil and Criminal Proceedings, 5899 (describing the nature of the recognizance as a

debt owed to the court, forfeitable and payable upon the defendant not returmialy (condon, Jos.

Butterworth & Son 1824). This did not mean that abuses did not occur. Occasionally, historians would note
abuses by officials who would declare certain suretie
in that the officals believed they would not be able to produce the unsecured amount in the event of

defaul t. Petersdorff warns that fAextreme caution shot
sufficient sureties the magistrate does not require bail to such aa®imequivalent to the absolute

refusal of bail, and in its conbklatpi?eNeeerhelessintteads t o a
famous case of John Peter Zenger for libel against the Governor of New York, it appears the court

unlawfullyset bail to detain Zenger either by requiring a s
sworn worth, or the same amount in unsecured form knowing that Zenger did not have it and thus would

not fiask any to become [ hirsty.Seb Bhe Tryal of John Pdteazergero f enouglt
of New York, Printerat 4,5 (J. Wilford/London 1738), found fattp://www.nycourts.g@/history/legal
history-newyork/legathistory-eras01/History TryalJohnPeterZenger.pdf Zenger was detained for the

duration of this trial, but was ultimately found not guilty.

8 SeeCarbonesupranote 16, at 5230.
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offenses and by settling on bright line demarcations to effectuate release and

detentonAccording to Meyer, early Americart
colonies wished tarhit the discretionary bailing power of their judges in
order to assure criminal def &fhsants a

ulti mately meant that persons were de¢
assessing n yiskadi b e y osolelyassdadet with the charge

This is a fundamental point worth explainihg England, the Statute of
Westminster listed bailable and unbailable offenses, but bailability was to be
finally determined by officials also looking at things like the probability of
conviction and the character of the accused, which were, themselves,
carefully prescribethy the Statute. Accordingly, there was, even then,

di scretion | eft in the fAbail/ no bail o
retained throughout English history. Anea, on the other hand, chose

bright line demarcationsetweerbailable and unbailable offenses, gradually

moving the consideration of things like evidence or character of the accused

to determinations concernignditionsof bail or release, presumably

assumingthat those determinationgould not interfere with bailability (or

release) itself.

Thus, even before some of Englandds |

passed its Body of Liberties, creating an unequivocal right to bail for
noncapitakcasesand rewriting the list of capital cases. In 1682,

APennsyl vania adopted an even more | il
constitution, providing that o6al/l pri :
Sureties, unless for capital Offenses, where proof is evideheor

presumpt i®®ahile this language intoduced consideration of the
evidence for capital cases, A a]J]t the
i mposition of the death penalty to O6wi
the right to bail far beyondhé provisions of the Massachusetts Body of
Liberties and f aThetPennsylvadia l&nvgd quicklin | a w.
copied, and as America grew Athe Penn:¢
for almost every state® the@mthenttlut i on ac«

8" Hermine Herta MeyelGonstituionality of Pretrial Detention60 Geo. L. J. 1139, 1162 (1972)
[hereinafter Meyer].
% Carbonesupranote 16, at 531 (quoting 5 American Charters 3061, F. Thorg@@@9) (internal
footnotes omitted).

89|d. at 531-32 (internal footnotes omitted).
%1d. at 532.

47



Congress, too, apparently copied the Pennsylvania language when it adopted
the Northwest Territory Ordinance of 1787.

This was, indeed, a big change. England determined bailability by looking at
the individualizing risk factors1 addition to chage Then, once deemed
bailable, defendants were expected to be released. America simply labeled
| arge classes of defendants fAbail abl e«
individualizing risk factors could only be used to adjust the monetary
condition of release. And this changevhatthis author callshe fiAmerican
Overlayoto English baill combinedwith the gradual decline of the death
penalty®* meant that virtually every defendant was considered to be

Abai | ab |whatAmericdawasted ia sery broad right to bail, so

broad that even capital defendants might find release if the evidence were
sl ight. Co BgRerldaississedbovig,iwkichforbade the
detention of bailabldefendantsthe AmericarOverlayto English bail law
meantthat virtually everydefendant wameantto be released prior to trial.

As in England, there were likely rare instances of unintentional detention
when defendants were literally unknown to the communities in which they
were accused, but the systemply did not allowfor the intentional

detention of bailable defendants.

Such a broad system of release warkly so lorg as defendants return to
court in acceptable numbershich apparently happened duritige colonial
period.?® Gradually, however, Americaxperienced a series of remarkable
events that led to more thaB(years of struggle with both unintentional
and intentional detention.

Ameri cads SUnntegional Betevitior*h
The first eventeadingtcAme r i cads str ugogdetentowi t h uni

(bailable defendants ordered released but unable to obtain release for
whatever reason) asthe slow decline and eventual disappearance of

91 Meyer, supranote 87, at 116364 (citing 1 Stat. 13).

92 SeeCarbonesupranote 16, at 53485.

®Lermack reported that the forfeitur el2%aftllcasesin Col oni
comi ng to tr i aHaytpocabsa the sistem to éreak down ahadgeibemalesupranote

32,at507l n addition to the rate being only subjectively
included civil and criminal forfeiture as well as bail for withessesaatjte since abandoned in America.
Moreover, at that time fAbail jumpingd was not a cr i me
over defendants failing to appear was rarely ukkdt 509.

% The states likely had their own struggles with baintentional and intentional detention, but this paper

only explores the phenomenon in the federal system.
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personal sureties willing to take responsibility of defendants for no money

This, in turn,caused unacceptb | e f r i ¢ BigRud ewi trhe qtuh e ifn g

actual release of bailable defendaiitsere are many reasons for this, but
the effect both in England and America was the same: without personal
sureties willing to take responsibility over defendants, bkldefendants
remained in jail, a condition that historically requirerrection. Thus, in

England,Parliament passed laws allowing judges to release defendants with

no sureties. America, on the other hand, made it legal to both profit and be
indemnifiedat bail, essentially allowing the commercial surety system to
operate in this country starting in about 1900. Unfortunately, and ed not
previously, this changedbw judicial officers set bail, from using mostly
unsecured to mostly secured financial abads, a change that only
exacerbated the detention probl&m.

It was during the decline of personal sureties in America that judges also

began experimenting with expanding

payo the f i nanci audringths exgearirmentation thatA n d
judges began quickly to realize that very few defendants could personally
afford financial conditions of bond in even modest amounts.

It is preciselyat this timethat the Excessive Bail Clause could have been
used to dedre any unattainable financial condition to be unlavwfmdeed,
such a declaration wouldearlyfollow from a reading othe history and the
law. Instead, however, to stem the tide of constitutional claims in the
tumultuous period of declining persorsairetiegand before formally
ushering in the commercial surety sysjejmdges created a line of cases
holding, essentially, that the financial condition of a bail bond is not
necessarily excessive simply because a defendant cannofbagist line

of cases provided an expeditious solution to the immediate problem, and
proved equally effectivat stemming constitutional claimgen the
commercial surety system alsaléd to solve the issue ahintentional
detention of bailable defendanténfortunately however, this meant that
unintentional detention a condition only very rarely tolerated in England
and America until this timé would now be tolerateth much greater
numbersand, indeed, given legal justificatiom. short, so long as a judge

% Indeed, by the 1920s various bail scholars began calling for its ref@en.e.g Roscoe Pound & Felix
Frankfurter (Eds.)Criminal Justice inCleveland(Cleveland Found. 1922); Arthur L. Beel&he Balil
System in Chicagat 160 (Univ. of Chicago Press, 1927).

®For a discussion of what has been terseedl@ by this

Money supranote 30, at notes 782 and accompanying text.
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did notmake a record to purposefully detain, detention due to the inability to
meeta condition (secalled unintentional detention) was lawful, and
considered to be simply an unfortunate byproduct of a system of conditional
release.

The United States Supreme @ r t 6 s 1 9 Sthck v. Bayldid litle@ i n

to help the matteiVhile the Court in that caseddequate the right to ball

with a firight ,bo avhielnédiscmrcurrmgdpioione t r i al
Justice Jackson expanded on this notion to sayséthg bail to assure the
defendants remained 1 n jail Ai s contr
of bail,0”’ the Court stopped short of saying that unattainable amounts might

violate the constitution. Instead, it disposed of the casadrglyholding

that bail was not ndfi xed bsetthpr oper met
financial conditiongrimarily based on the charged otherwiséailed to
followorallowanye vi dence concerning the Feder:
standardgor each defendarif. At the timeStackwas decided, the only

proper purpose for limiting pretrial freedom was court appearanckthe

only condition being used to achieve court appearance was money. And

thoughtheCour t wr ot e tfigueetighérbhanahamewet at a
reasonably calculated to fulwbdld | t hi s
be deemed excessive, the Calid not define flight, did not say what might

be fireasonable, 0 and did not in any w:

historical aberration afinintertional detention. Even today, in courts across
America, judges are allowed simply to declare an amount to be reasonable,
and so long as they do not expressly say that the amount is designed to
detain an otherwise bailable defendant, the resuftingn i ind reanlt 0
detention is incorrectly accepted as part of a rational justice system.

Unintentional detention of bailable defendants led to the first generation of
American bail reform in thewventiethcentury, and th8ail Reform Actof
1966” (and state states modeled after the Act) tried to redurgntentional
detentionby focusing on alternatives to the traditional money bail system
The Act did so byencouraging release on least restrictive, nonfinancial
conditions as well as presumptions favoring rel@aseecognizance, which

were based on information gathered col
9" Stack v. Boyle342 U.S. 1, 4, 10 (1951).

®1d. at 6,7.

99 Seel1966Act, supranote 13. Among other things, the Bail Reform Act of 1966 also began changing the

nomenclature surroundingbdyb egi nni ng to fredeasen thmhestwardd ofi Abail,

was fully realized in the Bail Reform Act of 1984, and that has endured in the federal system and many
states.
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ties to help assure court appearance. In 1968, the American Bar Association
Standards on Pretrial Rele&8enade numerous recommendations designed
to reduce or efhinate the unintentional detention of bailable defendants.
Unfortunatelyto dateno Americanstatehasincorporated the full panoply

of laws, policies, and practicéisst articulated by thesgocuments.

Today, we are more concerned with the unintealidetention of s@alled

Al owdo and fAmedium risko defendants. Ul
worseby our clinging to a system that uses monewtentionallydetain se
called Ahigh risko defendant s. Nevertl

unintentional detention that has led to this cyclical abuse. Byifierg
unintentional detention based on such a loose standard as what a particular
judge feels is Areasonabl e assurance,
process by setting an unattalobe money condition considered unlawful

for centuried is now quite easily achievedf: So long as the judge does not
mention his intent to detain, bond amounts in the millions of dollars can be
justified as providing reasonable assurance of court appeaand survive
appellate scrutiny. The ability to easily detain using money, in turn, obviates
any need to create a rational and fair systemarieyless preventive

detention based on risknd aslong as money remains urse for high risk
personsit tends tobleed into cases in which defendants can be managed
safely outside of secure detentidimis is a cycle that must be broken.

Accordingly, wherre-drawingtheline between release and detention,
criminal justice leaders must be willing to fssydem that so easily allows
the unintentional detention of bailable defendants.

Ameri cab6s Sintentopa Degentigvi t h

As noted previously, America greatly expanded the right to bail to virtually

all defendants not facing capital offenses, and i@daced the charges for

which the death penalty might apply. It is fairly well settled among ball
scholars that Acapital crimeso excepti

190 American Bar Association Standards for Criminal Justice (3rd Ed.) Pretrial Re(888&) [hereinaftr

ABA Standards].

%1 The practice of using money to intentionally detain a bailable defendant by merely acting as though it is
unintentional had become so apparent and prevalent by 198 tiitamicus brief irUnited States v.

Salernothe National Asociation of Criminal Defense Lawyers wrote that preventive detention was
unnecessary because excessive bail had been historice
SeeBrief for National Association of Criminal Defense Lawyers d/8ited States v. Salernd81 U.S.

739 (1987).
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and state lawsdsed ortheassumptiorthat defendants facing death were

more likely to flee than those facing less serious punishifiémhus,

America was used to the concepintentional detention of capital

defendants forisk of flight, but not for anyone els® for any other reason

besides fightAme r i cads st rooajdptentiorstarietwhenthent e nt |
country begaseeing unacceptableimbers ohoncapitadefendants

absconding after releasend reached an apex when America began seeing
unacceptable numbers of defendants committing crimes while on bail

Initially, the problemof flight was easily managed by judgamply setting
unattainable secured money bonds while makiagecord of purposeful

intent to detain; since unintentional detention was lawful, judges could
simply make a record saying that the amount sedmece a s,0 na b t e
appellate courts woulpically uphold the decisiohy assuming the

detention was unintention& The problem became acute, however, when
judges saw defendants absconding despite their best efforts to keep those
defendants in jailThisis seerin cases throughout thatter half of the
twentiethcentury whichreveal a slow erosion of the rule against intentional
detentiorof ot her wi s e i batimatelybotrefar flighttahde n d ant
public safetyi leadingup to the Bail Reform Atcof 1984.

That erosiorbegan with cases articulating the ability of judges to detain

released defendants oreérial had beguto protect the judicial proce$$'

For example, itUnited States v. Bentven&the Second Circuit Court of
Appealsreviewedtle di st ri ct c¢ oandning defeddantsi si on t
who were perceived to be disrupting an ongoing.thmits opinion, the

Second Circuitecie d a defi&@msda@alnutdtesd ri ght to bali
presumption of innocenaes well ashe need founhampered preparation of

a defense, buhens t a tOacgthe trial begins, the right to bail is

necessarily circumscribed by other pre
potential delay, the possibility of interfering with witnesses, and the
investmentofpnl i ¢ funds Athat demand that pr

that the proceedings go forward and terminate with all possible dispatch
consistent wfPth due process. 0

1925eee.g.,Tribe, supranote 1, at 37779, 397, 4002.

193 0r, in a more nuanced argument, that the decision to release was intentional, but the actual release was

neither intentional nor unintentional, as itsua@p to the defendant to secure the required sureties.

1% These cases are different from those in which a defendant is remanded after conviction or in which the
defendant is detained as puni shment through a judgeo:s
105288 F.2d 442 (1961).

194, at 444,
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